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General Application Principles

Sentencing Factors

Supreme Court holds that conduct from acquitted
counts may be used in guideline calculation. “In these
two cases, two panels of the Court of Appeals for the Ninth
Circuit held that sentencing courts could not consider
conduct of the defendants underlying charges of which
they had been acquitted. . . . Every other Court of Appeals
hasheld that a sentencing court may do so, if the Govern-
ment establishes that conduct by a preponderance of the
evidence. . . . Because the panels’ holdings conflict with
the clear implications of 18 U.S.C. § 3661, the Sentencing
Guidelines, and this Court’s decisions, particularly Witte
v. United States, ... 115S. Ct. 2199 ... (1995), we grant the
petition and reverse in both cases.”

“We begin our analysis with 18 U.S.C. §3661, which
codifies the longstanding principle that sentencing
courts have broad discretion to consider various kinds of
information....Wereiterated this principle in Williams v.
New York, 337 U.S. 241 ... (1949), in which a defendant
convicted of murder and sentenced to death challenged
the sentencing court’s reliance on information that the
defendanthad been involved in 30 burglaries of which he
had notbeen convicted. ... Neither the broad language of
§ 3661 nor our holding in Williams suggests any basis for
the courts to invent a blanket prohibition against consid-
ering certain types of evidence at sentencing. Indeed,
under the pre-Guidelines sentencing regime, it was ‘well
established that a sentencing judge may take into ac-
count facts introduced at trial relating to other charges,
even ones of which the defendant has been acquitted.””

“The Guidelines did not alter this aspect of the sen-
tencing court’s discretion.” Section 1B1.4 allows sentenc-
ing courts to “consider, without limitation, any informa-
tion concerning the background, character and conduct
of the defendant, unless otherwise prohibited by law,”
and for “certain offenses . . . USSG § 1B1.3(a) (2) requires
the sentencing court to consider ‘all acts and omissions
... that were part of the same course of conduct or
common scheme or plan as the offense of conviction.’
Application Note 3 explains that ‘[a]pplication of this
provision does not require the defendant, in fact, to
have been convicted of multiple counts.’. . . In short, we
are convinced that a sentencing court may consider
conduct of which a defendant has been acquitted.”

“The Court of Appeals’ position to the contrary not
only conflicts with theimplications of the Guidelines, but

it also seems to be based on erroneous views of our
double jeopardy jurisprudence. . . . In Witte, we held that
a sentencing court could, consistent with the Double
Jeopardy Clause, consider uncharged cocaine importa-
tion in imposing a sentence on marijuana charges that
was within the statutory range, without precluding the
defendant’s subsequent prosecution for the cocaine of-
fense. We concluded that ‘consideration of information
about the defendant’s character and conduct at sentenc-
ing does not result in “punishment” for any offense other
than the one of which the defendant was convicted.’ . ..
115S. Ct. at 2207. Rather, the defendant is ‘punished only
for the fact that the present offense was carried out in a
manner that warrants increased punishment.””

“The Court of Appeals likewise misunderstood the
preclusive effect of an acquittal, when it asserted that a
jury ‘rejects’ some facts when it returns a general verdict
of not guilty. . . . We have explained that ‘acquittal on
criminal charges does not prove that the defendant is
innocent; it merely proves the existence of a reasonable

doubtastohisguilt.’... [T]he jury cannot be said to have
‘necessarily rejected’ any facts when it returns a general
verdict of not guilty.”

“We acknowledge a divergence of opinion among the
Circuits as to whether, in extreme circumstances, rel-
evant conduct that would dramatically increase the sen-
tence must be based on clear and convincing evidence.
The cases before us today do not present such excep-
tional circumstances, and we therefore do not address
that issue. We therefore hold that a jury’s verdict of ac-
quittal does not prevent the sentencing court from con-
sidering conduct underlying the acquitted charge, so
long as that conduct has been proved by a preponder-
ance of the evidence.”

U.S. v.Watts, 117 S. Ct. 633, 635-38 (1997) (per curiam)
(Stevens and Kennedy, JJ., dissenting).

See Outline at 1.A.3

Violation of Supervised Release

Revocation

In Eighth Circuit, after revocation court may reim-
pose supervised release under §3583(h) for defendant
originally sentenced before statute’s effective date.
Defendant was first sentenced in 1990. He began serving
his term of supervised release in May 1995, had it revoked
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in October, and was sentenced to 14 months in prison
with an additional supervised release term of 22 months.
The district court did not specify whether it sentenced
defendant under 18 U.S.C. §3583(h), which authorized
the reimposition of supervised release after revocation,
effective Sept. 13, 1994, or under prior Eighth Circuit case
law that interpreted 18 U.S.C. § 3583 (e) to allow for reim-
position after revocation, see U.S. v. Schrader, 973 E2d 623
(8th Cir. 1992). Defendant challenged the new term of
supervised release on ex post facto grounds.

The appellate court upheld the sentence. “In this cir-
cuit, under the prior law, the district court could impose,
in addition to the term of imprisonment. . ., a new term
of supervised release, so long as the aggregate of the
two terms is less than or equal to the original term of
supervised release. . . . We conclude that a defendant is
not potentially subject to an increased penalty under
§3583(h) because, given our [earlier] interpretation of
§3583(e)(3) . . ., the maximum period of time that a
defendant’s freedom can be restrained upon revocation
of supervised release under the new law is either the
same as, or possibly less than, under the prior law. Be-
cause application of the new law does not result in an
increased penalty, there is no ex post facto violation.” The
court distinguished U.S. v. Beals, 87 E3d 854 (7th Cir.
1996), reasoning that the contrary holding was correct
for the Seventh Circuitbecauseithad previously held that
reimposition after revocation was not authorized under
§3583. Thus, in the Seventh Circuit, reimposition under
§3583(h) was an ex post facto violation because it retro-
actively increased a defendant’s potential penalty.

U.S. v. St. John, 92 E3d 761, 765-67 (8th Cir. 1996).

See Outline at VI1.B.1

Determining the Sentence

“Safety Valve” Provision

Ninth Circuit holds that information “provided to the
Government” includes information provided to a dif-
ferent prosecutor in another case. Defendant pled
guilty to a marijuana offense that occurred in 1994. He
claimed that he qualified under 18 U.S.C. § 3553(f), USSG
§5C1.2, for sentencing below the mandatory minimum.
However, there was evidence that defendant committed a
similar offense in 1993, which he had not disclosed, and
the government claimed that he therefore did not meet
subsection (5)’s requirement to truthfully provide to the
Government all information concerning the offense and
related offenses. Defendant’s sentencing was postponed
twice, and before he was sentenced he pled guilty to and
admitted his involvement in the 1993 offense, and the
prosecutor in that case recommended a reduction under
§5C1.2. At the sentencing for the 1994 offense, defendant
argued that, by providing information to the prosecutor
in the 1993 case he satisfied subsection (5). The district
court denied the reduction and defendant appealed.

The appellate court remanded, first finding that the
district court erred by not providing reasons for the denial
at the final sentencing hearing. “[S]lection 3553(f) states
that the court shall depart from the mandatory minimum
sentence if it finds ‘at sentencing that the defendant
meets all five criteria. 18 U.S.C. §3553(f) (emphasis
added); see also U.S.S.G. §5C1.2. The district court thus
must provide reasons for agreeing or refusing to apply
section 5C1.2 at the time of sentencing.”

The court then concluded that defendant satisfied
subsection (5) when he was debriefed by the assistant
U.S. attorney (AUSA) in the 1993 case. “A defendant need
not disclose information to any particular government
agent to be eligible for relief under section 5C1.2. ‘The
prosecutor’s office is an entity,’ and knowledge attributed
to one prosecutorisattributable to othersaswell....Thus,
the fact that AUSA Torres-Reyes, the prosecutor in this
case, was not present when AUSA Coughlin debriefed
Real-Hernandezin the 1993 incidentis notrelevant to the
question whether Real-Hernandez provided information
to the ‘government.”” The court also rejected the
government’s argument that the 1993 case debriefing
should not trigger the safety valve because it “was a totally
separate case and was only relevant to show [defendant]
had not been truthful” when he told government agents
inthe 1994 case thathe did not know anything. “The plain
language of section 5C1.2(5) allows any provision of
information in any context to suffice, so long as the
defendant is truthful and complete.”

U.S. v. Real-Hernandez, 90 E3d 356, 361 (9th Cir. 1996).

See Outline at V.E2

Fourth Circuit holds that government violated plea
agreement by arguing against safety valve reduction
after it failed to debrief defendant as promised. In its
plea agreement with defendant, the government agreed
that he would be debriefed by government agents. The
debriefing never occurred, however, and defendant
eventually submitted a proffer letter to the government
attempting to explain his involvement in and knowledge
of the offense. Defendant argued at sentencing that, in
the absence of the promised debriefing, the letter enti-
tled him to the safety valve reduction under §3553(f);
§5C1.2. The government argued against the reduction,
saying it could not verify the information defendant had
provided. The district court, without finding whether
defendant was telling the truth, determined that there
was not enough information to conclude that he was and
sentenced him to the statutory minimum.

The appellate court remanded. “[W]e have recognized
that the burden rests on the defendant to prove that the
prerequisites for application of the safety valve provision,
including truthful disclosure, have been met. . . . De-
briefing by the Government plays an important role in
permitting a defendant to comply with the disclosure
requirement of the safety valve provision and in convinc-
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ing the Government of the fullness and completeness of a
defendant’s disclosure, thereby encouraging a favorable
recommendation. . .. [W]hen the Government promises
in a plea agreement to debrief a defendant, it may not
thereafter simply refuse to do so and then, having de-
prived the defendant of his best opportunity for attempt-
ing to obtain this favorable treatment, argue that the
defendant is not entitled to sentencing under the safety
valve provision. . . . On remand, the Government shall
comply with the plea agreement by debriefing Beltran-
Ortiz prior to resentencing. The district court shall then
determine whether Beltran-Ortiz has met the require-
ments of 18 U.S.C.A. §3553(f).”
U.S. v. Beltran-Ortiz, 91 E3d 665, 669 & n.4 (4th Cir.
1996).
See Outlineat V.E2

Supervised Release

Ninth Circuit holds that when retroactive application
of guideline amendment reduces prison term to less
than time already served, term of supervised release
begins on date defendant should have been released.
“Appellants in these consolidated cases were each con-
victed for growing marijuana in violation of 21 U.S.C.
§841(a) and sentenced to a term of imprisonment plus a
statutory three years of supervised release. In November,
1995, each received a reduction in his custodial sentence
by reason of a retroactive amendment to the sentencing
guidelines which affected the manner of calculating the
quantity of marijuana for sentencing purposes. Each had
already spent more time in prison than required by the
modified sentence.”

“The government nonetheless used each prisoner’s
actual release date as the starting date for measuring
the duration of the three years of supervised release. Ap-
pellants . . . ask[ed] the court to set the starting times for
their terms of supervised release on the dates their im-
prisonments should have ended under the new sen-
tences. The district court, after reviewing the stated pur-
poses of both custody and supervised release, agreed
with the government that supervised release must be
measured from the actual release dates.”

The appellate court reversed, concluding that, “while
the statutory scheme is not crystal clear, the supervised
release portion of the sentence begins on the date a
prisoner’s term of imprisonment expires, whether or not
heisreleased on thatdate. The appellants’ terms of super-
vised release began on the dates appellants should have
been released, rather than on the dates of their actual
release.” The applicable statutes state that a supervised
release term “commences on the day the person is re-
leased from imprisonment,” 18 U.S.C. § 3624 (e), and that
“la] prisoner shall be released . . . on the date of the
expiration of the prisoner’s term of imprisonment,”
§3624(a). “Neither direct nor circumstantial evidence of
legislative intent concerning the narrow question pre-

sented by this appeal is present. We know only that the
revised sentencing guideline wasintended to apply retro-
actively, and was intended to have the remedial effect of
reducing sentencesimposed under an earlier, more puni-
tive sentencing formula. In a somewhat similar situation,
this court contemplated a problem of clarifying when a
period of supervised release was to begin. See U.S. v.
Montenegro-Rojo, 908 E2d 425, 431 fn. 8 (9th Cir. 1990)
(stating that, in fairness, the extra timein prison should be
counted towards the year of supervised release).”

“We hold that in view of the language of 18 U.S.C.
§3624(a), and because of the obvious purpose ofleniency
in applying the revised sentencing guidelines retroac-
tively, we must follow the lead of this court in Monfenegro-
Rojo. We limit our holding to the unusual facts of this
case, where there has been a retroactive amendment to
the guidelines.”

U.S. v. Blake, 88 E3d 824, 825-26 (9th Cir. 1996). But cf.
U.S. v. Douglas, 88 E3d 533, 534 (8th Cir. 1996) (per cu-
riam) (although clarifying guideline amendmentreduced
defendant’s sentence to less than time served, rejecting
claim that excess time defendant spent in prison should
be credited against his term of supervised release).

See Outline generally at V.C

Adjustments

Vulnerable Victim

Eighth Circuit declines to apply 1995 amendment that
removed “target” language. Application Note 1 of §3A1.1
formerly stated that the adjustment applied “where an
unusually vulnerable victim is made a target” of the of-
fense. Some circuits, including the Eighth, read that lan-
guage to require that a defendant intentionally targeted
the victim because of a particular vulnerability. However,
the commentary wasrevised in 1995 by the removal of the
target language “to clarify application with respect to this
issue.” USSG App. C, Amend. 521, at 430 (Nov. 1995). The
revised note now states that the enhancement applies “to
offenses involving an unusually vulnerable victim in
which the defendant knows or should have known of the
victim’s unusual vulnerability.” USSG §3A1.1(b), com-
ment. n.2 (Nov. 1995). The court had to determine
whether it could apply the amended commentary to
defendants who were sentenced before Nov. 1995.

“[N]otwithstanding the Sentencing Commission’s de-
scription of Amendment 521 as a ‘clarification,” we hold
that applying the new language set forth in U.S.S.G.
§3A1.1 comment. (n.2) (Nov. 1995), as opposed to the
language set forth in U.S.S.G. §3A1.1 comment. (n.1)
(Nov. 1994), would in this case violate the Constitution’s
prohibition against ex post facto laws because: the appli-
cation would be retrospective; it would, if anything, in-
crease defendants’ sentences; it would not merely involve
a procedural change; and it would not be offset by other
ameliorative provisions. ”
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The court then concluded that there was no evidence
to support a finding that defendants, who had defrauded
couples seeking to adopt children, targeted any of the
couples because of their desire to adopt or because of the
infertility problems of some of the victims. In any event,
the court also held that the defrauded couples’ “strong
desire to adopt” is not “the type of particular susceptibil-
ity contemplated by § 3A1.1,” and defendants should not
have received the enhancement.

U.S. v. Stover, 93 E3d 1379, 1384-88 (8th Cir. 1996).

See OutlineatI11.A.1.a and d

Departures

Mitigating Circumstances

Ninth Circuit holds that sentencing entrapment may
warrant reducing amount of drugs used to determine
whether mandatory minimum applies. Defendant was
convicted of conspiracy to distribute cocaine and posses-
sion of cocaine with intent to distribute. “At the sentenc-
ing hearing, the court found that sentencing entrapment
had occurred, and the government did not oppose a
downward departure from the applicable sentencing
guideline range based upon sentencing entrapment. The
district court attributed one kilogram of cocaine to
Castaneda and imposed the five year statutory minimum
sentence pursuant to 21 U.S.C. §841(b)(1)(B)(ii). The
court said thatitlacked discretion to sentence Castaneda
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to a term below the statutory minimum. Castaneda
timely appealed.”

The appellate court remanded, reasoning that district
courts determine the quantity of drugs attributable to a
defendant, including amounts for purposes of establish-
ing whether a mandatory minimum sentence applies. “If
a defendant proves that sentencing entrapment has oc-
curred, there is no sound reason that the government'’s
wrongful conduct should be protected by a statutory
minimum based upon an amount of drugs higher than a
defendant was predisposed to buy or sell. . . . The district
court here did not think that it had the discretion to
reduce the amount of cocaine attributable to Castaneda
by the amount tainted by sentencing entrapment. Other-
wise, the court might have found, for example, that
Castaneda lacked the predisposition to sell 500 grams or
more of cocaine. Had the district court made such a
finding, it could have excluded more than 500 grams from
its finding of cocaine attributable to Castaneda. A finding
that less than 500 grams of cocaine were attributable to
Castaneda would result in no obligation to impose a
statutory minimum sentence.”

U.S. v. Castaneda, 94 F3d 592, 594-96 (9th Cir. 1996).
Seealso U.S. v. Montoya, 62 E3d 1, 3 (1st Cir. 1995) (courts’
authority to exclude drug amounts tainted by sentencing
entrapment “applies to statutory minimums as well as to
the guidelines”).

See OutlineatVI.C.4.c
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Determining the Sentence
Consecutive or Concurrent Sentences

Supreme Court holds that § 924(c) sentence cannot be
imposed to run concurrently with a state sentence.
Under 18 U.S.C. §924(c), the five-year mandatory sen-
tence for using a firearm during a drug trafficking offense
may not be imposed to “run concurrently with any other
term of imprisonment.” In U.S. v. Gonzalez, 65 E3d 814,
819-22 (10th Cir. 1995), the Tenth Circuit held that a
§924(c) sentence “may run concurrently with a previ-
ously imposed state sentence that a defendant has al-
ready begun to serve” (emphasis in original). After review-
ing the legislative history and the purpose of §924(c), the
court ultimately concluded that “the phrase ‘any other
offense’ encompasses only federal offenses” and that this
interpretation was consistent with USSG § 5G1.3(b). Cf.
U.S. v. Kiefer, 20 E3d 874, 876-77 (8th Cir. 1994) (if called
for under § 5G1.3(b), mandatory sentence under § 924 (e)
may be imposed to run concurrently with related state
sentence; distinguishing §924(c) because §924(e) does
not contain specific prohibition against concurrent sen-
tencing); U.S. v. Drake, 49 E3d 1438, 1440-41 (9th Cir.
1995) (following Kiefer).

The Supreme Court reversed, concluding that the text
of the statute was clear and the Tenth Circuit should not
have resorted to the legislative history. “The question we
face is whether the phrase ‘any other term of imprison-
ment’ ‘means what it says, or whether it should be limited
to some subset’ of prison sentences . . . —namely, only
federal sentences. Read naturally, the word ‘any’ has an
expansive meaning, thatis, ‘one or someindiscriminately
of whatever kind.’ . . . Congress did not add any language
limiting the breadth of that word, and so we must read
§924(c) as referring to all ‘term|[s] of imprisonment,” in-
cluding those imposed by state courts. ... Thereis no basis
in the text for limiting § 924(c) to federal sentences.”

“Given the straightforward statutory command, there
is no reason to resort to legislative history. . . . In sum, we
hold that the plain language of 18 U.S.C. § 924(c) forbids
a federal district court to direct that a term of imprison-
ment under that statute run concurrently with any other
term of imprisonment, whether state or federal. The stat-
ute does not, however, limit the court’s authority to order
that other federal sentences run concurrently with or
consecutively to other prison terms—state or federal—
under § 3584.”

U.S. v. Gonzalez, 117 S. Ct. 1032, 1035-38 (1997) (Stev-
ens and Breyer, JJ., dissenting).

See Outline at V.A.3

“Safety Valve” Provision

Ninth Circuit holds that court’s findings for safety valve
are not controlled by jury verdict. Defendant was con-
victed on heroin possession and importation charges. He
consistently denied that he knew the suitcase he had
been paid to carry contained heroin. The district court
believed him and, because defendant otherwise quali-
fied for the safety valve provision, 18 U.S.C. §3553(f);
USSG$§5C1.2, sentenced him below the mandatorymini-
mum. The government appealed, “arguing that the jury’s
guilty verdict precludes any notion that Sherpa truthfully
provided ‘all information’ he had concerning the offense
... [and] legally forecloses any possibility that Sherpa’s
consistent profession of ignorance (regarding the pres-
ence of drugs in the suitcase) was based in truth.”

Theappellate court affirmed. “Section 3553(f) requires
a determination by the judge, not the jury, as to the
satisfaction of the five underlying criteria. This is no
accident. The judge is privy to far more information
than the jury and is therefore in a much different pos-
ture to assess the case and determine whether the
defendant complies with §3553(f).” Although a judge
“cannot set aside a verdict just because he or she per-
sonally disagrees with a jury’s finding,” the judge “could
logically find that reasonable minds might differ on a
given point so as to preclude a judgment of acquittal,
but conclude that he or shewould have voted differently
had he or she been a juror. While the judge’s personal
disagreement has no impact on the jury’s finding of guilt,
we hold that such disagreement is properly considered
in the judge’s sentencing decision.”

The court also determined that U.S. v. Brady, 928 E2d
844 (9th Cir. 1991), which held that a sentencing judge
may notreconsider facts that were necessarily rejected by
a jury’s not guilty verdict, was effectively overturned by
Koon v. U.S.,116S. Ct. 2035 (1996). Koon emphasized “the
deference due the sentencingjudge” and that sentencing
factors should only be excluded from consideration by
the Sentencing Commission, not by the courts. “We
therefore acted beyond our authority . . . in Brady . . ..
Consistent with the language of § 3553 (f) and the different
roles involved when determining guiltand imposing sen-
tence, we hold that the safety valve requires a separate
judicial determination of compliance which need not be
consistent with a jury’s findings.”

U.S. v. Sherpa, 97 E3d 1239, 1243-45 (9th Cir. 1996), as
amended on denial of rehearing and rehearing en banc,—
E3d — (9th Cir. Mar. 5, 1997).

See Outlineat V.E2
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Tenth Circuit holds that in resentencing after
§3582(c)(2) motion for reduction of sentence, safety
valve provision may not be applied if original sentence
was imposed before effective date of §3553(f). After
defendant was sentenced in 1993 to a 60-month manda-
tory minimum sentence for marijuana offenses, Amend-
ment 516 (effective Nov. 1, 1995) changed the method
for determining the weight of marijuana plants for pur-
poses of sentencing under § 2D1.1(c). The amendment
was maderetroactive, see§ 1B1.10(c), and defendant filed
a motion for reduction of sentence under 18 U.S.C.
§3582(c)(2). He was still subject to the mandatory mini-
mum term, but argued that he qualified for the safety
valve exception to the mandatory minimum, 18 U.S.C.
§3553(f); USSG § 5C1.2, and should be sentenced within
the amended guideline range of 18-24 months. The dis-
trict court held that § 3553(f), which did not take effect
until Sept. 23, 1994, could not be applied retroactively to
defendant’s 1993 sentence and thus the 60-month sen-
tence would stand.

The appellate court agreed that “the safety valve excep-
tion applies to all sentences imposed on or after Septem-
ber 23,1994, ... and itis notretroactive. . .. We agree with
Mr. Torres thatwhenweremand a case to the district court
with instructions to vacate the sentence and resentence
the defendant, ‘the district court [is] governed by the
guidelines in effect at the time of resentence’ . . .. But that
is not the situation Mr. Torres is in. There has been no
vacation of his sentence nor any order for resentencing.
... Rather, he seeks relief pursuant to § 3582(c)(2), which
is a different animal.”

Under that section, a defendant’s “eligibility for a re-
duction in sentence is ‘inexorably tied’” to USSG
§ 1B1.10, which states in Application Note 2: “In deter-
mining the amended guideline range under subsection
(b), the court shall substitute only the amendments list-
ed in subsection (c) for the corresponding guideline
provisions that were applied when the defendant was
sentenced. All other guideline application decisions
remain unaffected.” (Emphasis added by court.) “The
safety valve exception is specifically excluded from ret-
roactive application by §1B1.10, and Mr. Torres cannot
evade the plain language and effect of this section by
characterizing his §3582(c)(2) motion as requiring de
novo resentencing.”

U.S. v. Torres, 99 E3d 360, 362—63 (10th Cir. 1996). Cf.
U.S. v. Polanco, 53 E3d 893, 898-99 (8th Cir. 1995) (after
vacating sentence for improperly departing from man-
datory minimum absent §3553(e) motion from govern-
ment, directing district court to consider §3553(f) when
resentencing on remand).

See OutlineatV.E1

Sentencing Procedure

Second Circuit uses supervisory authority to require
that defendants be given opportunity to have counsel
present at debriefing related to substantial assistance
reduction. Defendant pled guilty to one racketeering
count. He signed an agreement to cooperate with the
government which, in return, agreed to file a §5K1.1
motion for downward departure if it determined that
defendant provided substantial assistance. After
debriefing defendant, the government did file the mo-
tion, but disparaged defendant’s assistance as reluctant
and less than candid. Relying on the government’s char-
acterization, the district court declined to depart more
than three months from the guideline minimum of 63
months.

Atthesentencing hearing, defense counsel objected to
the prosecutor’s comments and the sentence, complain-
ing that the prosecutor did not notify her when the de-
briefing sessions were to occur and that she could have
helped her client cooperate more fully. “[ T]he prosecutor
stated that her failure to give notice to defendant’s lawyer
was routine, adding that every witness or potential wit-
ness in the case was debriefed without counsel being
present because that was ‘standard practice’ in the East-
ern District prosecutor’s office. The sentencing court
found the practice unremarkable” and rejected defense
counsel’s argument. On appeal defendant contended
that the Sixth Amendment entitled him to the assistance
of counsel during his debriefing.

The appellate court “d[id] not reach or decide
appellant’s constitutional argument,” instead concluding
that “the government’s standard practice in this district
of conducting debriefing interviews outside the presence
of counsel is inconsistent, in our view, with the fair ad-
ministration of criminal justice. Consequently, we exer-
cise our supervisory authority to bring it to an end, and
vacate the judgment in the instant case and remand for
resentencing.” The court reasoned that “[t]he special na-
ture of a §5K1.1 motion demonstrates that the govern-
ment debriefing interview is crucial to a cooperating
witness. To send a defendant into this perilous setting
without his attorney is, we think, inconsistent with the
fair administration of justice.”

The court explained that “[d]efendant and his counsel
should be given reasonable notice of the time and place
of the scheduled debriefing so that counsel might be
present. A cooperating witness'’s failure to be accompa-
nied by counsel at debriefing may later be construed as a
waiver, providing defendant and counsel have had notice
so that the consequences of counsel’s failure to attend
could be explained to defendant. . . . Alternatively, waiver
can be set forth expressly in the cooperation agreement.”

U.S. v. Ming He, 94 E3d 782, 785-94 (2d Cir. 1996).

See Outline generally at IX.C
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Departures

Mitigating Circumstances

Fourth Circuit rejects downward departure, sets forth
five-step analysis for departure decision. Defendant was
convicted on conspiracy and perjury charges. The district
court departed downward five offense levels based “on
the confluence of six factors”: (1) defendant was “a highly
decorated Vietnam War veteran [with] an unblemished
record of 20 years of service . . . in the military and in the
Secret Service; (2) he had anine-year-old son with neuro-
logical problems who was in need of special supervision,
and his wife’s mental health was fragile; (3) he is recover-
ing from an alcohol abuse problem and requires counsel-
ing; (4) his offense was not relatively serious because his
scheme to defraud did not involve ‘real fraud’; (5) his
imprisonment would be ‘more onerous’ because law
enforcement officers ‘suffer disproportionate problems
when they are incarcerated’; and (6) his status as a con-
victed felon—which prohibits him, an experienced fire-
arms handler and instructor, from ever touching a fire-
arm again and from voting for the rest of his life—consti-
tutes sufficient punishment when coupled with his sen-
tence of probation.”

The appellate court, guided by Koon v. U.S., 116 S. Ct.
2035 (1996), first “prescribe[d] the following analysis for
sentencing courts to follow when deciding whether to
depart, and we clarify the standards for review of depar-
ture decisions:

“1. The district court must first determine the circum-
stances and consequences of the offense of conviction.
This is a factual inquiry which is reviewed only for clear
€error.

“2.The district court must then decide whether any of
the circumstances or consequences of the offense of
conviction appear ‘atypical,” such that they potentially
take the case out of the applicable guideline’s heartland.
... Unlike the other steps in this analysis, a district court’s
identification of factors for potential consideration is
purely analytical and, therefore, is never subject to appel-
late review.

“3....[T]he district court must identify each [atypical
factor] according to the Guidelines’ classifications as a
‘forbidden,” ‘encouraged,” ‘discouraged,” or ‘unmen-
tioned’ basis for departure. Because a court’s classifica-
tion of potential bases for departure is a matter of guide-
line interpretation, we review such rulings de novoin the
context of our ultimate review for abuse of discretion. . ..
And ‘[a] district court by definition abuses its discretion
when it makes an error of law.’ . . . A factor classified as
‘forbidden’ ... cannever provide a basis for departure and
its consideration ends at this step. . ..

“4....‘Encouraged’ factors. .. are usually appropriate
bases for departure. But such factors may not be relied
upon if already adequately taken into account by the

applicable guideline, and that legal analysis involves in-
terpreting the applicable guideline, which we review de
novo to determine whether the district court abused its
discretion....Conversely, ‘discouraged’ factors...are ‘“not
ordinarily relevant,” but may be relied upon as bases for
departure ‘“in exceptional cases”. . .. When the determi-
nation of whether a factor is present to an exceptional
degree amounts merely to an evaluation of a showing’s
adequacy, it becomes a legal question, and our review is
de novoto determine whether the district court abused its
discretion. Finally,...‘unmentioned’ factors... mayjustify
a departure where the ‘structure and theory of both rel-
evant individual guidelines and the Guidelines taken as a
whole’ indicate that they take a case out of the applicable
guideline’sheartland....Theinterpretation of whether the
Guidelines’ structure and theory allow for a departure is,
again, a legal question subject to de novo review to deter-
mine whether the district court abused its discretion.

“5. As the last step, the district court must consider
whether circumstances and consequences appropriately
classified and considered take the case out of the appli-
cable guideline’s heartland and whether a departure. . . is
therefore warranted. Because this step requires the sen-
tencing court to ‘make a refined assessment of the many
facts bearing on the outcome, informed by its vantage
point and day-to-day experience in criminal sentencing’
and its comparison of the case with other Guidelines
cases, this part of the departure analysis ‘embodies the
traditional exercise of discretion by [the] sentencing
court....Whilewe review thisultimate departure decision
for abuse of discretion, . . . if the district court bases its
departure decision on a factual determination, our re-
view of that underlying determination is for clear error.
And if the court’s departure is based on a misinterpreta-
tion of the Guidelines, our review of that underlying rul-
ingis de novo.”

The court then reversed, finding that none of the fac-
tors justified a departure under the foregoing analysis.
Defendant’s service record and his family responsibilities
are “discouraged” factors under the Guidelines, see
§§5H1.6 and 5H1.11, and “the record does not indicate
that these factors are present to an ‘exceptional’ degree.”
Defendant’s alcohol problem is a “forbidden” basis for
departure, so it was “legal error and per se an abuse of
discretion for the district court to have relied on this
factor.” The last three factors “are all ‘unmentioned’ fac-
tors. We conclude, however, that none of these factors
warranted the district court’s downward departure in this
case because a departure based on the first two reasons is
inconsistent with the structure and theory of the relevant
guidelines . . . and the third factor is not present to an
exceptional degree.”

U.S. v. Rybicki, 96 E3d 754, 757-59 (4th Cir. 1996).

See OutlineatVI.C.1.a, h, 2.c, 3, and 5.b
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Second Circuit affirms downward departure based
on combination of physical impairment and “good
works.” Based on defendant’s health problems and “good
acts,” the district court departed from offense level 20 to
level 10 and imposed a sentence of three years’ probation,
six months of home confinement, and 500 hours of com-
munity service. The government appealed the departure.

Following the Koon standard of abuse of discretion for
review of departures, the appellate court affirmed. The
court recognized that physical problems, §5H1.4, and
“good works,” § 5H1.11, are “not ordinarily relevant” to
departure decisions. “In extraordinary cases, however,
thedistrict court may downwardly depart when anumber
of factors that, when considered individually, would not
permit a downward departure, combine to create a situa-
tion that ‘differs significantly from the “heartland” cases
covered by the guidelines.” U.S.S.G. § 5K2.0 cmt.”

The court agreed that defendant’s case “differed sig-
nificantly from the heartland of guideline cases. Rioux
had a kidney transplant over 20 years ago, and his new
kidney is diseased. Although his kidney function remains
stable, he must receive regular blood tests and prescrip-
tion medicines. As a complication of the kidney medica-
tions, Rioux contracted a bone disease requiring a double
hip replacement. Although the replacement was success-
ful, it does require monitoring. While many of Rioux’s
public acts of charity are not worthy of commendation,
he unquestionably has participated to a large degree in
legitimate fund raising efforts. . . . It was not an abuse of
discretion for the district court to conclude that, in com-
bination, Rioux’s medical condition and charitable and
civic good deeds warranted a downward departure.”

U.S. v. Rioux, 97 E3d 648, 663 (2d Cir. 1996).

See OutlineatVI.C.1.a and d

To all readers of Guideline Sentencing Update and
Guideline Sentencing: An Outline:

Thereis an error in the February 1997 edition of Guide-
line Sentencing: An Outline of Appellate Case Law on
Selected Issues, which was distributed throughout the
courts in March. Please delete the note on p. 47 at the
beginning of section I1.C that refers to a 1995 amend-
ment to §2D1.1(b)(1). That proposed change did not
go into effect.

Also note:

Haveyoureceived acopyofthe Center’sreport The U.S.
Sentencing Guidelines: Results of the Federal Judicial
Center’s 1996 Survey? In March, copies were sent to all
appeals court and district courtjudges, all chief proba-
tion officers, and all Sentencing Commission commis-
sioners. If you have not received a copy, please fax a
request to the Center's Information Services Office at
202-273-4025.

Guideline Sentencing Update, vol. 9, no. 2, Apr. 29, 1997
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Criminal History

Career Offender Provision

Supreme Court resolves circuit split, holds that “maxi-
mum term authorized” for career offender guideline
calculation includes statutory enhancements. In 28
U.S.C.§994(h), the Sentencing Commission was directed
to “assure that the guidelines specify a sentence to a term
of imprisonment at or near the maximum term autho-
rized” for a career offender. Amendment 506 (Nov. 1,1994)
redefined USSG §4B1.1’s “Offense Statutory Maximum”
as “not including any increase in that maximum term
under a sentencing enhancement provision that applies
because of the defendant’s prior criminal record.” The
appellate courts split on whether Amendment 506 con-
flicted with the mandate of §994(h) or was a reasonable
interpretation of the statute. See Outline at IV.B.3.

The Supreme Court has now resolved the split by
“conclud[ing] that the Commission’s interpretation is in-
consistent with §994(h)’s plain language, and . . . that
‘maximum term authorized’ must be read to include all
applicable statutory sentencing enhancements.” Reject-
ing arguments that §994(h) was ambiguous, the Court
found “that the word ‘maximum’ most naturally connotes
the ‘greatest quantity or value attainable in a given case.””
Furthermore, “the phrase ‘term authorized’ refers not to
the period of incarceration specified by the Guidelines,
but to that permitted by the applicable sentencing stat-
utes. Accordingly, the phrase ‘maximum term autho-
rized’ should be construed as requiring the ‘highest’ or
‘greatest’ sentence allowed by statute. ... Where Congress
has enacted a base penalty for first-time offenders or
nonqualifying repeat offenders, and an enhanced pen-
alty for qualifying repeat offenders, the ‘maximum term
authorized’ for the qualifying repeat offenders is the en-
hanced, not the base, term.”

U.S.v.LaBonte, 117 S. Ct. 1673,1675-78 (1997) (Breyer,
Stevens, and Ginsburg, JJ., dissenting).

See Outline at IV.B.3

Departures

Extent of Departure

Seventh and Ninth Circuits differ on whether they may
require use of analogies to Guidelines in setting extent of
departure after Koon. In the Seventh Circuit case, the
appellate court held that the district court chose an inap-
propriate analogy for an upward departure, and that
therefore the extent of the departure was unreasonable.
Inso doing, the courtalsoruled that Koonv. U.S.,116S. Ct.

2035 (1996), did not remove the circuit’s requirement to
explain the extent of a departure by analogy to the Guide-
lines. “(Iln computing the degree of an upward departure,
the district court is ‘required to articulate the specific
factors justifying the extent of [the] departure and to
adjust the defendant’s sentence by utilizing an incremen-
tal process that quantifies the impact of the factors con-
sidered by the court on the . . . sentence.”

“We do not read Koon to require that we abdicate our
reviewing authority over the magnitude of a departure
chosen by the district court. As noted at the outset, our
authority to review the district judge’s departure decision
in Horton’s case stems from section 3742(e)-(f), which
provides for appellate review of the reasonableness of the
extent of any departure assigned by the district court, an
issue quite separate from the court’s decision whether to
depart at all. Although Koon changed the standard of
review with respect to the latter issue, . . . and adopted a
unitary abuse of discretion standard for the review of
departure decisions, . . . we do not believe that it sub-
verted our rationale for requiring a district court to ex-
plain its reasons for assigning a departure of a particular
magnitude in a manner that is susceptible to rational
review. ... Because this requirement does not deprive the
district judge of the deference to which he is due, we do
not believe it to be inconsistent with Koon.”

U.S.v.Horton, 98 E3d 313, 319 (7th Cir. 1996) (Evans, J.,
dissenting). See also U.S. v. Barajas-Nunez, 91 E3d 826,
834 (6th Cir. 1996) (“Although Koon has changed the
standard of review to an abuse of discretion standard, the
rationale for requiring an explanation of reasons for de-
parture and the extent thereof still remains.”).

The Ninth Circuit, on the other hand, decided en banc
that Koon effectively overruled its earlier holding that the
extent of departure must be determined by reference to
“the structure, standards and policies” of the Guidelines
and “be based upon objective criteria drawn from the
Sentencing Reform Act and the Guidelines,” and that
courts “should include a reasoned explanation of the
extent of the departure” with reference to these prin-
ciples. See U.S. v. Lira-Barraza, 941 E2d 745, 747-51 (9th
Cir. 1991) (en banc).

“In Lira-Barraza, we relied heavily on the Seventh
Circuit’s decision in U.S. v. Ferra, 900 E2d 1057 (7th Cir.
1990), ... as support for the proposition that the extent of
anupward departure requiresa comparison to analogous
Guideline provisions. . . . In light of Koon, we now reject
such amechanisticapproach to determiningwhether the
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extent of a district court’s departure was unreasonable,
and hold that where, as here, a district court sets out
findings justifying the magnitude ofits decision to depart
and extent of departure from the Guidelines, and that
explanation cannot be said to be unreasonable, the sen-
tence imposed must be affirmed. . . . As the Supreme
Court has repeatedly noted, ‘it is not the role of an appel-
late court to substitute its judgment for that of the sen-
tencing court as to the appropriateness of a particular
sentence.’ . . . Because the extent of the district court’s
departure was not unreasonable, we find no abuse of
discretion in the sentence imposed.” The court did note
that “[a]n analysis and explanation by analogy, per Lira-
Barraza, may still be a useful way for the district court to
determine and explain the extent of departure, but it is
not essential.”

U.S. v. Sablan, 114 E3d 913, 916-19 & n.10 (9th Cir.
1997) (en banc) (five judges dissenting), rev’g 90 E3d 362.
See also U.S. v. Hardy, 99 E3d 1242, 1253 (1st Cir. 1996)
(affirming upward departure: “A sentencing court is not
required to ‘dissect its departure decision, explaining in
mathematical or pseudo-mathematical terms each mi-
croscopic choice made.’ . .. Similarly, the reasonableness
vel non of the degree of departure need ‘not [] be deter-
mined by rigid adherence to a particular mechanistic
formula, but by an evaluation of “the overall aggregate of
known circumstances.”’”).

See Outline at VI.D and X.A.1

Mitigating Circumstances

First Circuit holds that third-party job loss cannot be
categorically excluded as potential basis for departure.
Defendants, owners of a small business, were convicted of
tax evasion. The district court denied their request for a
downward departure on the claim that “twelve innocent
employees will lose their jobs and suffer severe hardship”
if defendants are imprisoned. The court agreed that the
business would fail and the employees would lose their
jobs, but concluded that, as a matter of law, the Sentenc-
ing Commission had considered the possible failure of a
small business and its effect on employees. On defen-
dants’ appeal, the government argued that departure is
precluded by §5H1.2, which states that “vocational skills
are not ordinarily relevant” in a departure decision.

The appellate court, following Koon v. U.S., 116 S. Ct.
2035 (1996), reversed. “It is clear that the Guidelines do
notexplicitlylist the factor atissue here amongthe forbid-
den or the discouraged factors. The question is whether
the Commission’s ‘vocational skills’ comment implicitly
discourages consideration of job loss to innocent em-
ployees. We note first that ‘vocational skills’ themselves
are not a forbidden factor, but a discouraged factor. . . .
Therefore, even if the present case merely concerned
vocational skills, a per se approach would be inappropri-
ate and the district court would still have to consider

whether the case was in some way ‘different from the
ordinary case where the factor is present.” Koon, ...116S.
Ct. at 2045.”

“We do not agree with the Government’s contention
that the loss of employment to innocent employees nec-
essarily falls within the term ‘vocational skills.” That a
defendant may have vocational skills of great value or
rarity does not necessarily tell one whether incarceration
of that defendant will entail job loss to others totally
uninvolved in the defendant’s crimes. Vocational skills
may or may not be related to job loss to others.”

The court found support in Koon for its “belief that
courts should be careful not to construe the categories
covered by the Guidelines’ factors too broadly.” In Koon,
“the Supreme Court recognized that while ‘socio-eco-
nomic status’ of the defendant is an impermissible
ground for departure and ‘a defendant’s career may relate
to his or her socio-economic status, . . . the link is not so
close as to justify categorical exclusion of the effect of
conviction on a career. Although an impermissible factor
need not be invoked by name to be rejected, socio-eco-
nomicstatusandjoblossarenotthe semantic or practical
equivalents of each other.”... 116 S. Ct. at 2051.”

“As Koon holds that job loss by the defendant resulting
from his incarceration cannot be categorically excluded
from consideration, we think it follows that job loss to
innocent employees resulting from incarceration of a
defendant may not be categorically excluded from con-
sideration. ... To add a judicial gloss equating job loss by
innocent third parties with ‘vocational skills’ is to run
headlong into the problem of judicial trespass on legisla-
tive prerogative against which the Supreme Courtwarned
in Koon. We do not travel this path.”

The court stressed that “[tlhe mere fact that innocent
others will themselves be disadvantaged by the defen-
dants’ imprisonment is not alone enough to take a case
out of the heartland. These issues are matters of degree,
involving qualitative and quantitative judgments” that
mustbe made by the district court. “[W]e decide only that
there is no categorical barrier to the district court’s con-
sideration of a departure—not that a departure would be
proper on these facts.”

U.S. v. Olbres, 99 E3d 28, 32-36 & n.12 (1st Cir. 1996).

See Outlineat VI.C.1.e and X.A.1

Determining the Sentence

“Safety Valve” Provision

Tenth Circuit holds that burden is on defendants to
show weapon was not possessed “in connection with
the offense,” §5C1.2(2); Tenth and D.C. Circuits differ
on whether a defendant can be held responsible for a
codefendant’s possession. In the Tenth Circuit, three de-
fendants were arrested while carrying marijuana in duffel
bags from a marijuana patch to their vehicles parked 200
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to 300 yards away. A rifle was found in the vehicle belong-
ing to one defendant, who claimed the rifle was only for
protection against snakes. All defendants argued that the
firearm was not possessed “in connection with the of-
fense” within the meaning of USSG §5C1.2(2), 18 U.S.C.
§3553(f)(2). Section 5C1.2 does not define “possess” or
“in connection with,” so the district court looked to
§2D1.1(b)(1) and found it was not “clearly improbable
that the weapon was possessed in connection with the
offense conduct of conviction.” The court thus held that
defendants were ineligible for sentencing below the five-
year statutory minimum.

The appellate court affirmed the sentences. The dis-
trict court’s findings and the one defendant’s admission
that he had the gun for protection “establish[ed] proxim-
ity of the firearm to the offense,” and the court held that
“a firearm’s proximity and potential to facilitate the of-
fense is enough to prevent application of USSG
§5C1.2(2).” The court also rejected the other two defen-
dants’ claim that they should not be held accountable for
their codefendant’s possession of the weapon. “‘Offense’
for purposes of §5C1.2(2) includes ‘the offense of convic-
tion and all relevant conduct.” USSG §5C1.2 comment.
(n.3). The commentary in application note 4, read to-
gether with §1B1.3, simply acknowledges that individual
defendants are accountable for their own conduct and
that participants in joint criminal enterprises can be ac-
countable for the foreseeable acts of others that further
the joint activity. . . . Blackburn and Hilton knew of the
presence of the weapon Hallum brought to the marijuana
patch; thatitmight further their joint activity was reason-
ably foreseeable.”

U.S. v. Hallum, 103 E3d 87, 89-90 (10th Cir. 1996).

The defendant in the D.C. Circuit pled guilty to a drug
conspiracy charge. His brother pled guilty to that charge
and two other charges related to his possession of a fire-
armduringthelastofthefourdrugsalesin the conspiracy.
That sale occurred outside a restaurant and was handled
by defendant’s brother while he sat in his car, in which he
had a gun. Defendant remained inside the restaurant
during the entire transaction. Although he otherwise
qualified for the safety valve, the district court ruled that,
based on either coconspirator liability or constructive
possession, he had possessed a firearm in connection
with the offense in violation of §5C1.2(2).

The appellate court remanded, holding first that “co-
conspirator liability cannot establish possession under
the safety valve.” The court reasoned that “application
note four provides that, ‘[c]onsistent with §1B1.3 (Rel-
evant Conduct), the term “defendant,” as used in subdivi-
sion (2), limits the accountability of the defendant to his
own conductand conduct thathe aided or abetted, coun-

seled, commanded, induced, procured, or willfully
caused.’ ... This language parallels the wording of one of
the two principal provisions defining the scope of rel-
evant conduct. ... Notably absent from application note
four, however, is any mention of the other principal pro-
vision defining the scope of relevant conduct, which
holds defendants liable for ‘all reasonably foreseeable
acts and omissions of others in furtherance of the jointly
undertaken criminal activity.” Id. §1B1.3(a)(1)(B). Omis-
sion of this co-conspirator liability language, we think,
can hardly have been inadvertent. Its omission, more-
over, is consistent with the safety valve’s basic purpose:
to spare certain minor participants in drug trafficking
enterprises from mandatory minimum sentences when
imposition of the mandatory sentences would be dispro-
portionate to the defendants’ culpability. . . . Given the
great likelihood that at least one member of a drug dis-
tribution conspiracy will possess afirearm, ... incorporat-
ing co-conspirator liability into the safety valve’s weapon
possession element would render the safety valve virtu-
ally useless.”

The courtrecognized “the tension” between Note 4 and
“application note three’s broad definition of ‘offense,
which includes ‘all relevant conduct.” . . . Applying the
principle that the specific trumps the general, however,
we read application note four, which addresses only the
weapon possession element, as restricting the meaning
of application note three, which applies to several ele-
ments of the safety valve. Indeed, application note four
describes the weapon possession element’s use of the
term ‘defendant’ as ‘limiting’ defendants’ liability, . . . a
limitation that would have no function ifapplication note
three incorporated co-conspirator liability into the
weapon possession element. We also think it significant
that, by comparison to the provision enhancing drug
sentences for gun possession, which uses the passive
voice—requiring enhancement if a firearm ‘was pos-
sessed,” id. §2D1.1(b)(1)—and omits any reference to the
defendant, the safety valve speaks in the active voice,
requiring that ‘the defendant’ must do the possessing... . .
And most fundamentally, we think our interpretation of
the safety valve is faithful to its purpose.”

The court also held that the alternative ground of
constructive possession, while a possibly valid ground
to deny the safety valve, did not apply under the facts of
this case. “[Flinding a participant in a drug operation
constructively possessed someone else’s weapon re-
quires some additional evidence linking the participant
to the weapon—a link nowhere evident in the record
before us.”

In re Sealed Case, 105 E3d 1460, 1461-65 (D.C. Cir.
1997).

See Outline generally at V.F
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Sentencing of Organizations

Determining the Fine

Ninth Circuit holds that court could impose fine that
might jeopardize continued viability of organization.
Defendant (ELI) pled guilty to eight fraud counts. In addi-
tion to restitution of $322,442, the district court imposed
a fine of $1.5 million. The fine was a departure from the
sentencing guideline range of $6,425,013 to $9,178,590,
and was reached after an independent auditor analyzed
ELI's finances. ELI appealed, claiming that the fine would
jeopardize its continued viability and, pursuant to USSG
§8C3.3, alower fine should have been imposed.

The appellate court held that the fine was properly
imposed. In relevant part, §8C3.3(a) states that a court
“shall reduce the fine below that otherwise required... ., to
the extent that imposition of such fine would impair its
ability to make restitution to victims.” Subsection (b)
states that a court “may impose a fine below that other-
wise required. . . if the court finds that the organization is
not able and, even with the use of a reasonable install-
ment schedule, is not likely to become able to pay the
minimum fine required.” An unnumbered paragraph
adds that “the reduction under this subsection shall not
be more than necessary to avoid substantially jeopardiz-
ing the continued viability of the organization.”

The court held that §8C3.3 “does not prohibit a court
from imposing a fine that jeopardizes an organization’s
continued viability. It permits, but does not require, a

Guideline Sentencing Update, vol. 9, no. 3, July 28, 1997
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court in such circumstances and in its discretion, to re-
duce the fine. The only time a reduction is mandated
under section 8C3.3 is if the fine imposed, without reduc-
tion, would impair the defendant’s ability to make restitu-
tion to victims. . . . Thus, even if the district court’s fine
would completely bankrupt ELI, neither section 8C3.3(a)
nor section 8C3.3(b) precluded the court from imposing
such afine solongas the fine did notimpair ELI’s ability to
make restitution. It did not. . .. [Thus], the plain language
of Guideline Section 8C3.3 did not require the district
court to further reduce ELI’s fine.”

The courtalsolooked at the guideline covering fines for
individuals. “Under Guideline Section 5E1.2(a), a court
must first determine if an individual defendant is finan-
cially able to pay any fine at all. If the defendant success-
fully demonstrates that he is unable to pay any fine, then
afine may be inappropriate. . . . Unlike Guideline Section
5E1.2, Guideline Sections 8C3.3 and 8C2.2, which apply to
organizational defendants such as ELI, do not require a
sentencing court to consider whether the defendant can
pay a fine, so long as the ability to pay restitution is not
impaired.” The court added that the district court prop-
erly considered the factors listed in 18 U.S.C. §3572 in
setting the fine, and thatnothingin that statute precluded
a fine that could jeopardize the company’s viability.

U.S. v. Eureka Lab., Inc., 103 E3d 908, 912-14 (9th Cir.
1996).

To be included in Outline at section VIII
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Adjustments

Multiple Counts—Grouping

Ninth Circuit holds that drug conspiracy and money
laundering counts should be grouped. Defendant was
convicted of conspiracy to distribute drugs and money
laundering, and the evidence showed that the laundered
money came from the drug business. She appealed the
district court’srefusal to group the conspiracy and money
laundering counts for sentencing purposes. The appel-
late court reversed and remanded for resentencing.

“Section 3D1.2 permits grouping of closely related
counts. Subsection (b) permits grouping ‘(wlhen counts
involve the same victim and two or more acts or transac-
tions connected by acommon criminal objective or con-
stituting part of a common scheme or plan.”” The court
found that defendant’s “crimes satisfy the first require-
mentofsubsection (b) of §3D1.2.Victimless crimes, such
as those involved here, are treated as involving the same
victim ‘when the societal interests that are harmed are
closely related.” U.S.S.G. §3D1.2, Application Note 2.”

“The money laundering prohibition was adopted as
part of the Anti-Drug Abuse Act of 1986. . . . The societal
interests harmed by moneylaundering and drug traffick-
ing are closely related: Narcotics trafficking enables traf-
fickers to reap illicit financial gains and inflict the detri-
mental effects of narcotics use upon our society; money
laundering enables criminals to obtain the benefits of
income gained from illicit activities, particularly drug
trafficking and organized crime. See also Most Frequently
Asked Questions About the Sentencing Guidelines 20 (7th
ed. 1994) (‘[Blecause moneylaunderingis a type of statu-
tory offense that facilitates the completion of some other
underlying offense, itis conceptually appropriate to treat
amoney laundering offense as “closely intertwined” and
groupablewith theunderlyingoffense.). ... Groupingthe
crimes of conspiratorswho engage in both traffickingand
laundering merely implements the Sentencing Com-
mission’s direction to group closely related counts.” The
court disagreed with the Fifth and Eleventh Circuits,
which “have held that the societal interests implicated by
drug trafficking and money laundering are not closely
related because narcotics distribution ‘increas|es] law-
lessness and violence’ while ‘moneylaundering disperses
capital from lawfully operating economic institutions.’
U.S.v. Gallo, 927 E2d 815, 824 (5th Cir. 1991); see also U.S.
v. Harper, 972 E2d 321, 322 (11th Cir. 1992).”

The court also concluded that defendant’s offenses
“satisfy the second requirement of subsection (b) of

§3D1.2. Lopez’s acts of drug trafficking and money laun-
dering were connected by a common criminal objective.
Lopezlaundered money to conceal the conspiracy’s drug
trafficking and thus facilitated the accomplishment of
the conspiracy’s ultimate objective of obtaining the fi-
nancial benefits of drug trafficking.”

U.S.v.Lopez, 104 E3d 1149, 1150-51 (9th Cir. 1997) (per
curiam) (Fernandez, J., dissenting).

See Outline at I11.D.1

Departures
Mitigating Circumstances

Fourth Circuit rejects departing when §5G1.3 does not
give credit for previously discharged related sentence.
Defendant was convicted on a drug conspiracy charge in
1988. That conviction served as a predicate offense for a
CCE charge, to which he pled guilty in July 1992 after two
years of preindictment and pretrial negotiations and de-
lays. Defendant was still serving the related 1988 sen-
tence when he was convicted in 1992, but had finished it
by the time he was sentenced on the CCE conviction in
1994. Had the 1988 term still been undischarged, credit
for time served could have been given under §5G1.3(b) &
comment. (n.2). Finding that the Guidelines did not ad-
equately account for a related sentence’s being already
discharged, the district court departed downward to give
defendant credit for the time he had served.

The appellate court vacated the departure. “The Sen-
tencing Guidelines expressly permit district courts to give
sentencing credit only for terms of imprisonment
‘result[ing] from offense(s) thathave been fully taken into
account in the determination of the offense level for the
instant offense’ if the previous term of imprisonment is
‘undischarged.” U.S.S.G. §5G1.3. The Application Notes
and Background Statement to §5G1.3 similarly limit its
application to undischarged terms of imprisonment.
And, despite several amendments to the Sentencing
Guidelines, the Sentencing Commission has not altered
§5G1.3 to include credit for discharged sentences. . . .
[W]e conclude that the Sentencing Commission did not
leave unaddressed the question of whether a sentencing
judge can give credit for discharged sentences, but rather
consciously denied that authority.”

The court also rejected defendant’s claim that depar-
ture was warranted because the 22-month delay between
conviction and sentencing rendered §5G1.3 inap-
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plicable. “The Sentencing Guidelines . . . direct district
courts to determine credit for prior sentences at the time
of sentencing and provide no exceptions for cases in
which the defendant’s sentencing has been delayed.
Moreover, it was McHan who is principally responsible
for bringing about delays in his trial and sentencing by
engaging in proactive negotiation and sometimes dila-
tory litigation. At least where there is no indication that
the government intentionally delayed the defendant’s
processing for the purpose of rendering §5G1.3(c) inap-
plicable, we decline to undermine the Sentencing Guide-
lines’ general preference for repose and specific prefer-
ence for denying sentencing credit for previously dis-
charged sentences.”

U.S.v. McHan, 101 E3d 1027, 1040 (4th Cir. 1996) (Hall,
J.,dissenting). Contra U.S.v. Blackwell,49E3d 1232,1241-
42 (7th Cir. 1995) (onremand, district court may consider
departure because §5G1.3 does not cover situation where
related sentence was already discharged).

See Outlineat V.A.3

Eighth Circuit holds that §3553(e) motion has no
time limit and may be made by government in conjunc-
tion with defendant’s §3582(c)(2) motion. Defendant
received a §5K1.1 substantial assistance reduction at his
sentencing and, after another year of assistance, a further
reduction under Fed. R. Civ. P. 35(b) to a sentence of 131
months, a 55% reduction from the original guideline
minimum. Later, defendant moved for a sentence reduc-
tion under 18 U.S.C. §3582(c)(2), based on a retroactive
guideline amendment. The government urged the court
to grant the motion and reduce defendant’s sentence to
106 months, which would equal a 55% reduction from
the amended guideline minimum. Because this would
fall below the 120-month statutory minimum, the gov-
ernment also made a motion under §3553(e). The court
granted defendant’s motion, but concluded that the
government could not invoke §3553(e) in the context of
a§3582(c)(2) motion and reduced the sentence to the
120-month minimum.

The appellate court remanded for reconsideration.
“Section 3582(c)(2) does not itself authorize a reduction
below the statutoryminimum, ... butthebenefitaccruing
from a lowered sentencing range is independent of any
substantial-assistance considerations. In order that a
defendant may receive the full benefit of both a change
in sentencing range and the assistance the defendant
has previously rendered, we conclude that the govern-
ment may seek a section 3553(e) reduction below the
statutory minimum in conjunction with a section
3582(c)(2) reduction. Section 3553(e) contains no time
limitation foreclosing such a conclusion.”

U.S. v. Williams, 103 E3d 57, 58 (8th Cir. 1996) (per
curiam).

See Outline at 1.E and VI.E3

Violation of Supervised Release
Sentencing

Ninth Circuit holds that revocation sentence may be
reduced under §3582(c)(2) when already-served sen-
tence for underlying conviction could have been re-
duced by alater amendment. Defendant pled guilty to a
marijuana offense in 1991. After completing his 51-
month sentence in March 1995, he began serving his term
of supervised release. Three months later, defendant vio-
lated the conditions of his release and was sentenced to
seven months in prison. In November 1995, an amend-
mentto §2D1.1 changed the method of calculating quan-
tity for offenses involving marijuana plants. The amend-
ment was made retroactive and, if it could have been
applied to defendant, would have reduced his original
guideline range from 51-63 months to 27-33 months.
Defendant filed a motion pursuant to 18 U.S.C. §3582(c),
requesting that his sentence on the violation of release be
reduced to time served. The district court did so.

“The question presented is whether the district court
had discretion under section 3582(c)(2) to reduce
Etherton’s sentence pursuant to the revocation of super-
vised release.” Section 3582(c)(2) allows a court to
“modify a term of imprisonment . . . in the case of a
defendantwho hasbeensentenced to aterm ofimprison-
ment based on a sentencing range that has subsequently
been lowered by the Sentencing Commission.” The ap-
pellate court determined that this section could be ap-
plied toreduce the sentence for therelease violation. “The
seven months imprisonmentis not punishment foranew
substantive offense, rather ‘itis the original sentence that
is executed when the defendantis returned to prison after
aviolation of the terms of . . . supervised release.’ ... [W]e
interpret the statute’s directive that ‘the court may reduce
the term of imprisonment’ as extending to the entirety of
the original sentence, including terms of imprisonment
imposed upon revocation of supervised release.”

U.S. v. Etherton, 101 E3d 80, 81 (9th Cir. 1996) (Nelson,
J., dissenting). Cf. U.S. v. Trujeque, 100 E3d 869, 871 (10th
Cir. 1996) (remanded: because defendant’s sentence un-
der Fed. R. Crim. P. 11(e)(1)(C) was based on a valid plea
agreementand not “on asentencingrange thathas subse-
quently been lowered by the Sentencing Commission,”
§3582(c)(2) cannotbe applied and his motion to lower his
sentence should have been dismissed).

See Outline at I.E and VII.B.1

Offense Conduct

Relevant Conduct

Eighth Circuit holds defendants responsible for co-
caine shipment they were directly involved with de-
spite their claim that they expected to receive mari-
juana. Defendants agreed to accept deliveries of pack-
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ages containing marijuana for another person. After two
successful deliveries, a third package was intercepted
and, after a controlled delivery, defendants were arrested.
The third package contained cocaine rather than mari-
juana. Defendants pled guilty to conspiring to distribute
and possess with intent to distribute controlled sub-
stances. At sentencing, the district court held defendants
accountable for the cocaine shipment despite their
claims that they were expecting another marijuana ship-
ment and could not reasonably foresee that cocaine
would be in the package.

The appellate court affirmed, although it concluded
“that it would have been more fitting to assess the con-
spirators’ responsibility for the cocaine under Guideline
§1B1.3(a)(1)(A). Unlike paragraph (a)(1)(B), which the
district court utilized to hold [defendants] liable for the
‘acts and omissions of others,” paragraph (a)(1) (A) apper-
tains to conduct personally undertaken by the defendant
being sentenced.” Application Note 2 states that “the
defendant is accountable for all quantities of contraband
with which he was directly involved. . . . The requirement
of reasonable foreseeability applies only in respect to the
conduct (i.e., acts and omissions) of others under subsec-
tion (a)(1) (B). It does not apply to conduct that the defen-
dant personally undertakes . . . ; such conduct is ad-
dressed under subsection (a)(1)(A).”

“Mindful of these precepts, we have no difficulty in
determining that the district court correctly attributed
the 239.5 grams of cocaine to [defendants]. Through their
own actions, the two men aided, abetted, and wilfully
caused the conveyance . . . of at least three packages. . ..
Their convictions verify that they embarked upon this
behavior with therequisite criminal intentand with every
expectation of receiving some type of illegal drug to dis-
tribute. Accordingly, . . . they are accountable at sentenc-
ing for the full quantity of all illegal drugs located within
the parcels.”

U.S. v. Strange, 102 E3d 356, 359-61 (8th Cir. 1996).

See Outline at 11.A.2

Second Circuit requires “specific evidence” of
defendant’s involvement before counting drug
amounts from uncharged relevant conduct. Defendant
was convicted of drug charges after being caught at-
tempting to import heroin on a plane flight from Nigeria.
His sentence was first based on the 427.4 grams of heroin
contained in balloons he had swallowed. The district
court then found that defendant had made seven other
trips to Nigeria for the purpose of importing heroin, con-
cluded that it was reasonable to assume that the same
amount of heroin was involved in all eight trips, and used
the total of 3,419.2 grams as relevant conduct to set the
offense level. The appellate court remanded for resen-
tencing, holding that there must be “specific evidence—
e.g., drug records, admissions or live testimony—to cal-

culate drug quantities for sentencing purposes,” and that
no such evidence had been shown to support the extra
amounts of heroin.

On remand, the district court conducted a sentencing
hearing that produced extensive statistical evidence and
other information relating to quantities carried by heroin
swallowers from Nigeria who were arrested at JEK Airport
during the time defendant made his trips; plus, other
district judges were surveyed on their experiences with
heroin swallowers. The district court also relied on defen-
dant’s statements at the time of arrest and his demeanor
at trial and sentencing, concluding that the evidence
supported a finding that he was responsible for carrying
between 1,000 and 3,000 grams of heroin.

The appellate court vacated the sentence. Although
the preponderance ofevidence standard is generally used
for resolving disputed facts at sentencing, “we have ruled
that a more rigorous standard should be used in deter-
mining disputed aspects of relevant conduct where such
conduct, if proven, will significantly enhance a sentence.
See U.S. v. Gigante, 94 E3d 53, 56-57 (2d Cir. 1996). ... The
‘specific evidence’ we required [in the previous opinion]
to prove a relevant-conduct quantity of drugs for pur-
poses of enhancing a sentence must be evidence that
points specifically to a drug quantity for which the defen-
dant is responsible.” The court reasoned that “under the
Sentencing Guidelines, evidence tending to prove Tel-
evant conduct’ is not merely taken into consideration at
sentencing, it determines sentencing (subject only to de-
parture authority), and it does so at the same level of
severity as if the defendant had been convicted of the
relevant conduct. That circumstance prompted us to re-
quire ‘specific evidence’ of a ‘relevant conduct’ drug
quantity, and we adhere to that requirement.”

The “items of evidence [used by the district court] are
not ‘specific evidence’ of drug quantities carried by
Shonubi on his prior seven trips. . . . The DEA records
informed [the court] of what 117 other balloon swallow-
ers from Nigeriahad done during the same time period as
Shonubi’s eight trips. Those records of other defendants’
crimes arguably provided some basis for an estimate of
the quantities that were carried by Shonubi on his seven
prior trips, but they are not ‘specific evidence’ of the
quantities he carried.” Similarly, the other evidence “re-
lates to Shonubi specifically,” but does “not provide ‘spe-
cific evidence’ of the quantities carried on his prior seven
trips.” The court then ruled that, “[s]ince the Government
has now had two opportunities to present the required
‘specific evidence’ to the sentencing court, no further
opportunity is warranted, and the case must be re-
manded for imposition of a sentence based on the quan-
tity of drugs Shonubi carried on the night of his arrest.”

U.S. v. Shonubi, 103 E3d 1085, 1087-92 (2d Cir. 1997).

See Outlineat1.A.3,11.A.1 and B.4.d, and IX.B
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General Application Principles

Amendments

Eighth Circuit holds that sentencing court was bound
by original drug quantity finding when considering
whether to apply retroactive amendment. Defendant
and his son were arrested after federal agents discovered
110 marijuana plants on his property. In accordance with
aplea agreement, defendant was reindicted and charged
with manufacturing 73 marijuana plants; his son was
charged with manufacturing 37 plants. The government
and defendant stipulated that 73 plants were attributable
to defendant, the presentence report stated that defen-
dant was accountable for 73 plants, and the district court
sentenced him to 30 months on that basis. After Amend-
ment 516 to §2D1.1(c) retroactively changed the weight
equivalence of marijuana plants for sentencing purposes
from 1 kilogram to 100 grams, defendant filed motions to
have his sentence reconsidered pursuant to 18 U.S.C.
§3582(c)(2). The court denied the motions, stating in part
that defendant could have been held accountable for 110
plants, which would have resulted in a statutory manda-
tory minimum sentence of 60 months.

The appellate court remanded, concluding that “the
district court was bound by its previous determination
with respect to the number of marijuana plants that was
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relevant to Mr. Adams’s sentence. In the first place, al-
though the findingis perhaps not technically res judicata,
it is unusual, for efficiency reasons if no other, for trial
courts to revisit factual findings. In the second place, the
district courthad already made afinding that the seventy-
three plants for which Mr. Adams was going to be held
responsible ‘adequately reflect[ed] the seriousness of the
actual offense behavior,’ else the court could not have
approved the reduction in the charges against Mr. Adams
at all. See U.S.S.G. §6B1.2(a). In the third place, the sen-
tencing guidelines direct a district court in situations like
the present one to ‘consider the sentence that it would
have imposed had the amendment[] .. . been in effect’ at
the time of the original sentencing. See U.S.S.G.
§1B1.10(b). We think it implicit in this directive that the
district court is to leave all of its previous factual deci-
sions intact when deciding whether to apply a guideline
retroactively.”

U.S. v. Adams, 104 E3d 1028, 1030-31 (8th Cir. 1997).
See also U.S. v. Cothran, 106 F3d 1560, 1562—63 (11th Cir.
1997) (citing Adams, affirming district court’s refusal dur-
ing §3582(c)(2) hearing to reconsider number of mari-
juana plants that defendant had not contested at original
sentencing—“§3582(c)(2) and related sentencing guide-
lines do not contemplate a full de novo resentencing”).

See Outlineat 1.E
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Determining the Sentence

“Safety Valve” Provision

Third Circuit holds that defendant possessed firearm
during relevant conduct and thus cannot qualify for
safety valve. Defendant pled guilty to one count of pos-
session with intent to distribute over 50 grams of cocaine
base. He was arrested while selling crack on the street in
September 1994. The evidence indicated thatheregularly
sold drugs during the preceding year and, at least in May
and June of that year, purchased several guns in connec-
tion with his drug dealing. To qualify for the safety valve
reduction, a defendant cannot “possess a firearm . . . in
connection with the offense.” 18 U.S.C. §3553(f)(2);
USSG §5C1.2(2). Application Note 3 of §5C1.2 states that
“offense” in subdivision (2) means “the offense of convic-
tionand all relevant conduct.” The district court held that
defendant possessed a firearm in connection with the
offense as defined in Note 3 and declined to apply the
safety valve provision.

The appellate court affirmed. “The record shows that
Wilson'’s drug dealing activities in the year preceding his
arrest fit within the definition of ‘same course of con-
duct.’ By his own admission, he was regularly engaged in
drug sales for the year prior to his September arrest,
satisfying both the ‘regularity’ and ‘temporal proximity’
tests for determining ‘same course of conduct.’ .. . [Also],
therecord has demonstrated that Wilson has dealt drugs,
and cocaine in particular, both when he was in posses-
sion of firearms and in connection with the offense of
conviction. Wilson’s admission of prior drug dealing,
the reputation evidence and the circumstances sur-
rounding his September arrest are sufficient to satisfy
the similarity prong.”

“We conclude from this course of conduct thatWilson’s
prior drug dealing was relevant conduct to the offense of
conviction . . . for the purposes of the Relevant Conduct
and Safety Valve Provisions.” The court then found that
defendant’s “involvement with firearms is integrally
connected to his prior drug dealing,” and therefore he
“failed to meet one of the requirements of the Safety Valve
Provision.”

U.S.v.Wilson, 106 E3d 1140, 114445 (3d Cir. 1997). See
also U.S. v. Plunkett, 125 E3d 873, 874-75 (D.C. Cir. 1997)
(affirmed: safety valve did not apply to defendant who,
although he had no weapon during single drug transac-
tion that was basis of offense of conviction, admittedly
possessed firearm during relevant conduct).

See Outline generally at V.F

Eighth Circuit holds that defendant, not a cocon-
spirator, must possess weapon to preclude safety valve.
Defendant pled guilty to drug conspiracy charges, plus a
charge of using and carrying a firearm in relation to a
drug-trafficking crime. The basis for the firearm charge
was that defendant knew his coconspirator carried a
weapon during the conspiracy. Atsentencing, the district
court ruled that defendant was ineligible for the safety
valve reduction because of the coconspirator’s posses-
sion. The safety valve provision requires that a defendant
did not “possess a firearm or other dangerous weapon (or
induce another participant to do so) in connection with
the offense.” 18 U.S.C. §3553(f) (2); USSG §5C1.2(2).

The appellate court remanded. Note 4 to §5C1.2(2)
“provides that ‘[c]onsistent with [U.S.S.G.] §1B1.3 (Rel-
evant Conduct),” the use of the term ‘defendant’ in
§5C1.2(2) ‘limits the accountability of the defendant to
his own conduct and conduct that he aided or abetted,
counseled, commanded, induced, procured, or willfully
caused.’ . . . This language mirrors §1B1.3(a)(1)(A). Of
import is the fact that this language omits the text of
§1B1.3(a)(1)(B) which provides that ‘relevant conduct’
encompasses acts and omissions undertaken in a ‘jointly
undertaken criminal activity,’ e.g. a conspiracy.” There-
fore, “we conclude that in determining a defendant’s
eligibility for the safety valve, § 5C1.2(2) allows for consid-
eration of only the defendant’s conduct, not the conduct
of his co-conspirators. As it was Wilson’s co-conspirator,
and not Wilson himself, who possessed the gun in the
conspiracy, the district court erred in concluding that
Wilson was ineligible to receive the benefit of §5C1.2.”

U.S. v. Wilson, 105 E3d 219, 222 (5th Cir. 1997) (per
curiam). Accord In re Sealed Case, 105 FE3d 1460, 1461-65
(D.C.Cir. 1997) [9 GSU#3]. Butsee U.S. v. Hallum, 103 E3d
87, 89-90 (10th Cir. 1996) (proper to deny safety valve for
codefendant’s possession of weapon) [9 GSU #3].

See Outline generally at V.F

Ninth Circuit holds that safety valve provision does
not allow departure to probation when statute of con-
viction prohibits probation sentence. Defendant faced
aten-year statutory minimum sentence, but qualified for
the safety valve provision. In addition to sentencing be-
low the mandatory minimum, the district court sua
sponte departed below the guideline range to impose a
sentence of probation. The government appealed, and
the appellate court remanded for resentencing. Apart
from finding that the departure itself—for aberrant be-
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havior—was not justified, the court held that the govern-
mentwas entitled to notice that the district court planned
to depart on a ground that was not raised by either party
or the presentence report. See other cases in Outline at
VI.Gand U.S.v. Pankhurst,118 E3d 345, 357 (5th Cir. 1997)
(remanded: “notice must be given to the Government
before a district court may depart downward”).

The court also held that a sentence of probation was
illegal in this case. Defendant was convicted of violating
21 U.S.C. §841(a)(1). Section 841(b), which required the
ten-year minimum sentence for defendant, states that
“notwithstanding any other provision of law, the court
shall not place on probation or suspend the sentence of
any person sentenced under this subparagraph.” Defen-
dant argued that the safety valve, 18 U.S.C. §3553(f),
which also contains “notwithstanding any other provi-
sion of law” language, “trumps” §841(b)’s prohibition,
but the court disagreed. “To suggest that a court can
disregard both the minimum sentence and the probation
ban would render the ban on probation in §841 entirely
meaningless, since every time a courtavoided the 10-year
minimum, it could also disregard the probation ban.
Construing §841(b) to give effect to every provision, it
appears that §841 establishes the probation ban as the
ultimate floor in case the mandatory minimum sentence
is somehow avoided. We therefore hold that the ‘notwith-
standing any other provision oflaw’ language in §3553(f)
is tied only to the ability to disregard statutory minimum
terms ofimprisonment; any other reading would eviscer-
ate this ultimate floor in §841.”

The court also noted that “the Guidelines themselves
clarify that a sentence of probation is impermissible for
the crime committed by Green. First, probation is pro-
hibited under the Guidelines for any ‘Class A" felony,
which is defined [as carrying] a maximum term of life
imprisonment. ... U.S.S5.G.§5B1.1(b)(1).” Defendant was
convicted of such a felony. “Second, the Sentencing
Guidelines also expressly incorporate the probation ban
in statutes such as §841(b), by prohibiting probation in
the event that the offense of conviction expressly pre-
cludes probationasasentence....U.S.S.G.§5B1.1(b)(2).”

U.S. v. Green, 105 E3d 1321, 1323-24 (9th Cir. 1997).

See Outline at VI.G, generally at V.F

Departures

Mitigating Circumstances

Ninth Circuit affirms departure based on prejudice to
defendant from government conduct during plea nego-
tiations. Defendant was indicted on cocaine and heroin
distribution charges. “The district court originally dis-
missed the five-count indictment, finding that the gov-
ernment had engaged in misconduct by entering into
plea negotiations with Lopez in the absence of his attor-
ney. This court reversed the dismissal, determining it to

be an inappropriate remedy.” Defendant was then con-
victed at a jury trial, and “the district court sentenced
Lopez to 135 months in custody. In imposing this sen-
tence, the district court departed downward three levels
because of the prejudice to Lopez which resulted from the
government’s conduct.”

The appellate court affirmed. “The government ap-
peals what it characterizes as the district court’s three-
level downward departure for governmental misconduct.
A reading of the sentencing transcript makes clear, how-
ever, that the district court assumed it could not depart
downward for governmental misconduct. . . . Rather, it
instituted a downward departure due to prejudice Lopez
suffered as a result of the government’s conduct. . . .
Lopez’s opportunity for full and fair plea negotiations was
seriously affected. The district court noted that ‘although
it cannot be determined what the result of those nego-
tiations might have been, it is clear that he reasonably
believed he had no choice but to go to trial.’ . . . The
prejudice Lopez encountered as a direct result of the
government’s conduct was, in our view, significant
enough to take this case out of the heartland of the Guide-
lines. . .. Therefore, the district court’s three-level depar-
ture was not an abuse of discretion.”

U.S. v. Lopez, 106 E3d 309, 311 (9th Cir. 1997).

See Outlineat VI.C.4.c

Eighth Circuit establishes analysis for aberrant be-
havior departure after Koon. Defendant pled guilty to
participating in a drug manufacturing conspiracy. The
district court granted a downward sentencing departure
under §5K2.0 for aberrant behavior. The government ap-
pealed, arguing that defendant’s conduct was not a
“single act” of aberrant behavior. The appellate court,
concluding that “this is no longer the most relevant in-
quiry,” remanded and discussed departures in light of
Koon v. U.S.,116 S. Ct. 2035 (1996), and how it affects the
analysis of whether to depart for aberrant behavior.

Under Koon, “a court of appeals need not defer to the
district court’s determination of an issue of law, such as
‘whether a factor is a permissible basis for departure
under any circumstances.’ But the district courtis entitled
to deference on most departure issues, including the
critical issues of ‘[w]hether a given factor is present to a
degree not adequately considered by the Commission,
or whether a discouraged factor nonetheless justifies
departure because it is present in some unusual or ex-
ceptional way.””

“On this appeal, the parties primarily debate whether
Kalb’s offense was a ‘single act of aberrant behavior’ as
that term has been defined in prior Eighth Circuit depar-
ture cases. ... However, . .. our prior cases, and the district
court in this case, have not accurately anticipated the
Koon-mandated mode of analysis in a number of signifi-
cant respects.”
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“First, the Sentencing Commission only mentioned
‘single acts of aberrant behavior’ in discussing probation
and split sentences. Thus, it is an encouraged factor only
when considering crimes in which the offender might be
eligible, with a departure, for those modest forms of pun-
ishment. . . . Under Koon, for a serious crime like Kalb’s
that cannot warrant probation, a ‘single act of aberrant
behavior’ is an unmentioned, not an encouraged depar-
ture factor.”

“Second, our prior cases suggest that the only ‘aberrant
behavior’ which may be considered for departure pur-
posesis the ‘single act of aberrant behavior’ mentioned in
the introductory comment about probation and split
sentences. . . . The Commission’s introductory comment
about single acts of aberrant behavior does not appear in
itsgeneral discussion of departures. ... Thus, under Koon,
‘aberrant behavior’ in general is an unmentioned factor,
and the taskfor the sentencing courtis to analyze howand
why specific conduct is allegedly aberrant, and whether
the Guidelines adequately take into account aspects of
defendant’s conduct that are in fact aberrant.”

“Third, when dealing with an unmentioned potential
departure factor such as alleged aberrant behavior, Koon
instructs the sentencing court to consider the ‘structure
and theory of both relevant individual guidelines and the
Guidelinestakenasawhole.’...Inthis case, we cannottell
from the sentencing record what aspects of Kalb’s behav-
ior the district court considered ‘aberrant,” and why that
particular kind of aberrant behavior falls outside the
heartland of the guidelines applicable in determining
Kalb’s sentencing range. For example, the court stated that
Kalb’s shipping of six gallons of a precursor chemical was
asingle aberrantact, butitdid not compare this single act
to those of other peripheral drug conspirators, such as
cocaine and heroin couriers.”

U.S.v.Kalb, 105 E3d 426, 428-30 (8th Cir. 1997) (Bright,
J., dissenting).

See OutlineatVI.C.1.c

Aggravating Circumstances

Sixth Circuit holds that potential dangerousness of de-
fendant with mental disease did not warrant upward
departure. Defendant was convicted of four federal fire-
arms offenses in 1991. Before sentencing, the govern-
mentmoved for ahearingunder 18 U.S.C. §4244 to deter-
mine his mental condition. Following §4244(d), the court
found that defendant “is presently suffering from a men-
tal disease or defect and that he should, in lieu of being
sentenced to imprisonment, be committed to a suitable
facility for care or treatment.”

During defendant’s treatment, doctors found a new
medication that improved his condition enough to war-
rant a “Certificate of Recovery and Request for Court to
Proceed with Final Sentencing” in 1995. The certificate
also recommended that, after sentencing, defendant be

returned to the institution for proceedings under §4246,
“Hospitalization of a person due for release but suffering
from mental disease or defect.” This recommendation
was made because the time defendant had spent at the
institution was longer than his sentence would be and so,
after sentencing, he would be released; there was no
assurance thathe would continue his medication without
further supervision; and, without the medication, he
could pose a danger to others.

Defendant’s guideline range was 12-18 months, but
the court “ruled that the danger Moses posed to the com-
munity warranted an upward departure to a sentence of
120 months ‘primarily on the basis of Section 5K2.14, but
alternatively on the ground of Section 5K2.0....”

The appellate court held that the departure was in-
valid. Under § 5K2.14 (“national security, public health, or
safety was significantly endangered”), the sentencing
court is required “to look at the offense committed and
the dangerousness of the defendant at the time of the
crime, not the future dangerousness of the defendant.”
However, “it is evident . . . that the district court, legiti-
mately concerned about the prospects that Moses would
discontinue Clozaril, was focusing on Moses’ future dan-
gerousnesswhenitapplied §5K2.14. Thatwaslegal error.”
The court also found that §5H1.3 (“[m]ental and emo-
tional conditions arenotordinarilyrelevant” in departure
decisions) applied here and precluded departure. “Sec-
tion 5H1.3 by its terms must encompass a variety of
mental illnesses, including many that might make a de-
fendant dangerous to himself and others. Moses’ para-
noid schizophrenia made him dangerous at the time of
his crime, but notin an uncommon way, or in a way so out
of the ordinary (in the context of mentally ill criminals) as
to override application of the rule.”

The court also rejected §5K2.0 as a basis for departure.
A defendant’sneed for treatment does not warrant depar-
ture, the court held. And, as noted above, “we do not be-
lieve that Moses’ dangerousness makes this is an ‘extraor-
dinary case.”” The court then disagreed with U.S. v. Hines,
26 E3d 1469, 1477 (9th Cir. 1994) (defendant’s “extremely
dangerous mental state” and the “significant likelihood
he will commit additional serious crimes” warranted up-
ward departureunder §5K2.0 and §4A1.3). Dangerresult-
ing from mental illness cannot justify departure “when
there exists a statute, 18 U.S.C. §4246, directly designed
to forestall such danger through continued commit-
ment. ... Otherwise, virtually every criminal defendant
who, at the time of sentencing, met the dangerousness
criteria of §4246 would also be subject to an upward
departure. . .. [W]e hold that under the relevant statutes
and guidelines, the appropriate mechanism of public
protection is a commitment proceeding under §4246,
rather than an extended criminal sentence.”

U.S. v. Moses, 106 E3d 1273, 1277-81 (6th Cir. 1997).

See Outlineat VI.B.2.c
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Offense Conduct
Calculating Weight of Drugs

Second Circuit holds that “not reasonably capable of
providing” exception to using agreed-upon amount is
not applicable to buyer in reverse sting. Defendant
agreed to pay $11,000 for 125 grams of heroin from under-
cover agents. When arrested at the time the buy was to
occur, defendanthad only $2,039. The district courtbased
the sentence on the agreed-upon 125 grams of heroin. On
appeal, defendant conceded he had agreed to buy 125
grams but argued that, following Application Note 12 of
§2D1.1, hissentence should be based on the amount that
$2,039 would buybecause he was financially incapable of
purchasing 125 grams.

Note 12 states, in relevant part: “In an offense involv-
ing an agreement to sell a controlled substance, the
agreed-upon quantity of the controlled substance shall
be used to determine the offense level unless the sale is
completed and the amount delivered more accurately
reflects the scale of the offense. . .. In contrast, in areverse
sting, the agreed-upon quantity of the controlled sub-
stance would more accurately reflect the scale of the
offense because the amount actually delivered is con-
trolled by the government, not by the defendant. If, how-
ever, the defendant establishes that he or she did not
intend to provide, or was not reasonably capable of pro-
viding, the agreed-upon quantity of the controlled sub-

Guideline Sentencing Update, vol. 9, no. 5, Nov. 25, 1997
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stance, the court shall exclude from the offense level
determination the amount of controlled substance that
the defendant establishes that he or she did not intend to
provide or was not reasonably capable of providing.”

The appellate court concluded that “[t]he plain lan-
guage of the last sentence of Application Note 12 reveals
that it applies only where a defendant is selling the con-
trolled substance, thatis, where the defendant ‘provid/es]
the agreed-upon quantity of the controlled substance.’
(emphasisadded) Itishard to believe that the narrowness
of this language is inadvertent, coming immediately after
adiscussion of whathappensin areverse sting, where the
government agent ‘provides’ the controlled substance
and the defendant provides only the money to purchase
it. Moreover, in a reverse sting, as the government points
out, drug traffickers making an illegal purchase fre-
quently hold purchase money in reserve nearby for ready
access while they test the quality of the drugs being pur-
chased. We note also that drugs have been delivered on
consignment, . . . or on credit with a down payment. . ..
These possibilities lend support to the logic of the Sen-
tencing Commission’s distinction.” Because the “not rea-
sonably capable” exception does not apply to buyers,
“[tIhe district court correctly calculated Santos’ sentence
onthebasis of 125 grams of heroin, which was the agreed-
upon amount in this transaction.”

U.S. v. Gomez, 103 E3d 249, 253-54 (2d Cir. 1997).

See Outlineat 11.B.4.d
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General Application Principles

Amendments

Ninth Circuit holds that applying § 1B1.11(b)(3) to in-
crease offense level under guideline amended after
some of defendant’s offenses occurred violates ex post
facto clause. Defendant was convicted of five counts of
mail fraud, four of which occurred before a 1989 amend-
ment to USSG § 2F1.1. For the amount of loss involved in
defendant’s five counts, the amended guideline would
increase his offense level by eleven, instead of by eight
under the 1988 guideline. The district court used the 1994
guidelines (which included the amendment), ruling that
there was no ex post facto problem because the conduct
charged in the fifth count occurred after the amendment.

The appellate court remanded. “The district court im-
plicitly followed a Guidelines policy statement when it
sentenced all five counts under the 1994 Guidelines. Ef-
fective as of the November 1, 1993 Guidelines, USSG
§1B1.11(b)(3) p.s. explains that, ‘If the defendant is con-
victed of two offenses, the first committed before, and the
second after, a revised edition of the Guidelines Manual
became effective, the revised edition of the Guidelines
Manual should be applied to both offenses.’ . .. We have
not previously applied policy statement § 1B1.11(b)(3).
Generally speaking, Commission policy statements are
binding on us.... However, we need not apply the Guide-
lines where they would violate the Constitution, regard-
less of the intent of the Commission. ... Under the facts of
this case, we find that the policy statement § 1B1.11(b)(3)
violates the ex post facto clause of the Constitution.”

“We haverequired all single-count conduct to be sen-
tenced under asingle Guidelines manual. ... We have also
required that all continuing offenses be sentenced under
one Guidelines manual: the later one. . . . However, we
have applied more than one Guidelines manual to mul-
tiple counts involving offenses completed at different
times, and we must do so in this case.”

“Application of the policy statement in this case would
violate the Constitution; its application would cause
Ortland’s sentence on earlier, completed counts to be
increased by alater Guideline....The harm caused by the
earlier offenses can be counted in sentencing the later
one....That does not mean that the punishment for the
earlier offenses themselves can be increased, simply be-
cause the punishment for the later one can be. In fact,
were the later count to fall at some time after sentencing,
all that would remain would be the earlier sentences,
which would be too long.” The court vacated and re-

manded for resentencing “under the 1988 Guidelines on
counts one through four and under the 1994 Guidelines
on count five.”
U.S. v. Ortland, 109 E3d 539, 546-47 (9th Cir. 1997).
See Outlineat L.E

Offense Conduct

Mandatory Minimums and Other Issues

Second Circuit holds that §2D1.1(b)(6) reduction can
apply to defendant who is not subject to mandatory
minimum. “This case presents the question of whether
U.S.5.G.§2D1.1(b)(4) (now § 2D1.1(b)(6)) can be applied
in cases in which the defendant is not subject to a statu-
tory mandatory minimum sentence. The district court
concluded, over the objection of both the defendant and
the government, that Section 2D1.1(b)(4) is not appli-
cable in such a case. Applying the plain language of the
Sentencing Guidelines, we disagree.” The section states:
“If the defendant meets the criteria set forth in subdivi-
sions (1)—(5) of §5C1.2 (Limitation on Applicability of
Statutory Minimum Sentences in Certain Cases) and the
offense level determined above is level 26 or greater,
decrease by 2 levels.”

“Had the Sentencing Commission intended to limit
the application of §2D1.1 to those defendants who are
subject to a mandatory minimum sentence, it could eas-
ilyhave done so. ... Instead, Congress and the Commis-
sion chose todraft [§2D1.1(b)(6)] insuch a way that, by its
plain terms, it applies whenever the offense level is 26 or
greater and the defendant meets all of the criteria set
forth in §5C1.2(1)-(5), regardless of whether §5C1.2 ap-
plies independently to the case.”

“Moreover, if the Commission had intended the two-
level reduction to be given only to defendants who are
subject to mandatory minimum sentences, it would logi-
cally have located the reduction directly within § 5C1.2,
which applies only to those defendants who are subject to
such mandatory sentences. Instead, it placed the reduc-
tionin § 2D1.1, which applies to alldefendants who have
been convicted of drug crimes, regardless of whether or
not they are subject to mandatory minimum sentences.”
The court vacated and remanded, with instructions to
determine whether defendant “has met the criterialisted
in§5C1.2(1)-(5). Ifhe has, he should be given a two-point
reduction pursuant to §2D1.1(b)[(6)].”

U.S. v. Osei, 107 E3d 101, 102-05 (2d Cir. 1997) (per
curiam).

To be included in Outline at I1.A.3; see also V.E1
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Possession of Weapon by Drug Defendant
Fifth Circuit holds that carrying weapon as part of job
does not preclude §2D1.1(b)(1) enhancement. Defen-
dant was an INS agent who was part of a drug conspiracy
that transported cocaine and marijuana from Mexico to
Houston in INS vehicles. He was present during at least
one transport where, as part of his job, he carried a gun.
However, the district court declined to enhance his sen-
tence for possessing a firearm during a drug offense un-
der §2D1.1(b)(1), and the government appealed.

The appellate court reversed and remanded. “Posses-
sion of a firearm will enhance a defendant’s sentence
under U.S.S.G. §2D1.1(b)(1) where a temporal and spa-
tial relationship exists between the weapon, the drug-
trafficking activity, and the defendant. . . . This enhance-
ment provision will not apply where the defendantis able
to show thatitis ‘clearlyimprobable’ that the weapon was
connected with an offense. U.S.S.G.§2D1.1n.3.... Under
the facts of this case, we cannot say that Marmolejo has
borne his burden of proving that it is ‘clearly improbable’
thathis gunwas connected to his offense. ... That carrying
a gun was an incidence of his position does not undo the
benefit that drug traffickers received from having an
armed guard protect their goods. Marmolejo used his
position to transportdrugs and therefore anyincidence of
that position which further facilitated the transport
should properly be taken into account at sentencing.”

U.S. v. Marmolejo, 106 E3d 1213, 1216 (5th Cir. 1997).
See also U.S. v. Sivils, 960 E2d 587, 596 (6th Cir. 1992)
(§2D1.1(b)(1) properly applied to county sheriffwho car-
ried weapon as part of job); U.S. v. Ruiz, 905 E2d 499, 508
(1st Cir. 1990) (same, for police officer).

See Outline at I1.C.4

Sentencing Procedure

Plea Bargaining

Tenth Circuit holds that Rule 11(e)(1)(C) plea agree-
ment that specifies sentencing range is binding and
district court cannot depart downward. Defendant and
the government entered into a plea agreement that
stated, in part: “The United States has made an AGREE-
MENT pursuant to Rule 11(e)(1)(C), Fed. R. Crim. P, that a
specific offense level is the appropriate disposition of this
case. The United States and defendant have agreed that
the offense level is 16.” The district court determined that
the guideline range was 21-27 months and, after ruling
thatitlacked authorityto consider defendant’s motion for
downward departure, sentenced him to 27 months. De-
fendant appealed, arguing that because the agreement
specified a sentencing range rather than an exact term of
months it was not a Rule 11(e)(1)(C) agreement that
bound the court, and that, even if the agreement fell
under Rule 11(e) (1) (C), the district court had jurisdiction
to depart downward.

2 Guideline Sentencing Update, vol. 9, no

The appellate court affirmed, concluding first that “a
plea agreement specifying a sentence at a particular
guideline range is specific enough to fall within the lan-
guage of [Rule] 11(e)(1)(C).” See also U.S. v. Nutter, 61 E3d
10, 11-12 (2d Cir. 1995) (range of 155-181 months specific
enough to satisfy 18 U.S.C. §3742(c)(1) and Rule
11(e)(1)(C)); U.S. v. Mukai, 26 E3d 953, 954-55 (9th Cir.
1994) (plea agreement providing for five to seven years’
imprisonment was Rule 11(e)(1)(C) agreement); U.S. v.
Lambey, 974 E2d 1389, 1396 (4th Cir. 1992) (indicating
that specifying a sentencing range would satisfy Rule
11(e)(1)(C)); U.S. v. Kemper, 908 E2d 33, 36 (6th Cir. 1990)
(agreement that assumed sentence within range of 27-33
months was binding under Rule 11(e)(1)(C)).

Defendant’s second argument “contradicts the plain
language of Rule 11,” which states thatifa Rule 11(e) (1) (C)
agreement is accepted “the court shall inform the defen-
dantthatitwillembodyin the judgmentand sentence the
disposition provided for in the plea agreement.” Fed. R.
Crim. P. 11(e)(3). “Based on the clear language of Rule
11(e)(1)(C) and the applicable case law, Veri had no rea-
son to believe the district court would entertain a motion
for downward departure when the plea agreement speci-
fied a disposition at offense level sixteen and included no
provision for downward departure.” See also Mukai, 26
E3d at 956-57 (where agreement allowed for downward
departure only within sentencing range specified in Rule
11(e)(1)(C) agreement, district court could not depart
below that range); U.S. v. Cunavelis, 969 E2d 1419, 1422
(2d Cir. 1992) (district courthad no authority togobeyond
four-level reduction specified in Rule 11(e)(1)(C) agree-
ment in making departure under §5K1.1). Cf. U.S. v.
Swigert, 18 E3d 443, 445-46 (7th Cir. 1994) (where Rule
11(e)(1)(C) agreement called for specific “term of impris-
onment,” district courtcould notimpose split sentence of
imprisonment and community confinement or home
detention under § 5C1(d)(2)).

U.S. v. Veri, 108 E3d 1311, 1313-15 (10th Cir. 1997).

See Outline at VI.E2 and IX.A.4

Departures

Mitigating Circumstances

Fourth Circuit acknowledges that, after Koon, post-
offense rehabilitation may provide basis for departure.
Defendant sought a downward departure based upon his
post-offense rehabilitation efforts. Although the district
courtwasinclined to depart, itheld thatitcouldnotunder
U.S. v. Van Dyke, 895 E3d 984, 986-87 (4th Cir. 1990)
(holding that post-offense rehabilitation may be consid-
ered for acceptance of responsibility reduction but not for
departure). During the pendency of defendant’s appeal,
the Supreme Court decided Koon v. U.S., 116 S. Ct. 2035
(1996), which addressed the analysis courts should follow
for departures.

.6,March 11, 1998 ¢ a publication of the Federal Judicial Center



The appellate court remanded, recognizing that “Koon
rejected the reasoning that we employed in Van Dykeand
made clear that . . . only those factors on which the
Commission has forbiddenreliance. .. nevermay provide
an appropriate basis for departure. . . . All others poten-
tiallymay provide abasis for departureunder appropriate
circumstances.” Therefore, “it is clear that our holding in
Van Dykethat post-offense rehabilitation can never form
a proper basis for departure has been effectively over-
ruled by Koon. The Sentencing Commission has not ex-
pressly forbidden consideration of post-offense rehabili-
tation efforts; thus, they potentially may serve as a basis
for departure. Because the acceptance of responsibility
guideline takes such efforts into account in determining
a defendant’s eligibility for that adjustment, however,
post-offense rehabilitation may provide an appropriate
ground for departure only when present to such an excep-
tional degree that the situation cannot be considered
typical of those circumstances in which an acceptance of
responsibility adjustment is granted.”

U.S. v. Brock, 108 E3d 31, 33-35 (4th Cir. 1997). Accord
U.S. v. Sally, 116 E3d 76, 79-82 (3d Cir. 1997).

See Outlineat VI.C.2.a and X.A.1

Adjustments

Acceptance of Responsibility

Seventh Circuit outlines when attorney’s statements
may beattributed to defendant for § 3E1.1 purposes. On
the issue of whether a particular drug deal should have
been considered relevant conduct, defendant remained
silent. However, his attorney made both legal and factual
arguments against using that deal in setting defendant’s
offense level. The district court held that it was relevant
conduct, and also concluded that the attorney’s factual
arguments, which attempted to deny or minimize
defendant’sinvolvementin that deal, were false denials of
relevant conduct that, under § 3E1.1, comment. (n.1(a)),
warranted denial of the acceptance of responsibility re-
duction. Defendant appealed, arguing that his attorney’s
challenges were not to the facts but to the legal conclu-
sions drawn from facts he had admitted.

The appellate court first agreed that a defendant
should be able to challenge the legal conclusion of
whether admitted facts constitute relevant conduct and
remain eligible for the §3E1.1 reduction. “We think this
situation is closely analogous to challenging the constitu-
tionality of a statute while admitting the conduct which
would violate the statute, or challenging the applicability
of a statute to the facts. In both cases, the application
notes to the Guidelines suggest that such challenges do
not deprive an otherwise eligible defendant of the reduc-
tion for acceptance of responsibility.”

Here, however, defendant’s attorney challenged facts
as well as legal conclusions, and the court recognized the

district court’s frustration with the way it was done. “The
defendant and his attorney appear to have been attempt-
ing to manipulate the Guidelines. The attorney directed
his client to remain silent about relevant conduct, appar-
ently in order to keep his client within Application Note
1(@) . ...The attorney then challenged facts comprising
relevant conduct in the course of argument and in the
written objections to the PSR. . . . Because the Guidelines
provide that an otherwise eligible defendant may remain
silent as to relevant conduct without losing the accep-
tance of responsibility reduction, the attorney presum-
ably believed his client had everything to gain and noth-
ing to lose from this strategy. But in this case, the district
court called the attorney’s bluff, and attributed the
attorney’s factual challenges to [defendant].”

The appellate court found such an attribution “trou-
bling for a number of reasons,” and instructed district
courts on how to handle future cases. “In a case such as
this one, where the defendant remains otherwise silent as
torelevantconductbuthislawyer challenges certainfacts
alleged in the PSR, we think the court should attempt to
ensure that the defendant understands and approves the
argument before attributing the factual challenges in the
argument to the defendant for purposes of assessing ac-
ceptance of responsibility. . . . If the defendant does un-
derstand and agree with the argument, then the factual
challenges can be and should be attributed to him. If the
defendant rejects the attorney’s argument, the court can
simply disregard it. Such a procedure would insure that a
defendant would be unable to reap the benefit of his
attorney’s factual challenges without risking the accep-
tance of responsibility reduction.”

In addition, “[w]hen an attorney challenges the facts
set out in the PSR during argument, we think the court
should put counsel to his or her proof. The court should
ask whether the attorney intends to present evidence in
support of these fact challenges. If so, the argument can
go forward. If not, the argumentis really baseless, and the
court need not allow an attorney to waste the court’s time
with a baseless argument when there is no evidence sup-
porting the factual challenges. . . . If the attorney proffers
evidence, we can safely assume the defendant himself is
challenging the facts, and the court can then decide
whether the challenge is frivolous.”

Here, it was not clear whether defendant understood
and agreed with his attorney’s arguments; thus, the ac-
ceptance of responsibility reduction could not be denied
on this ground. However, the district court gave another,
independent reason for denying the reduction—that de-
fendant “was insincere in his apology to the court, and
that he did not actually accept responsibility for his of-
fense.” Because that finding was not clearly erroneous,
the appellate court affirmed.

U.S. v. Purchess, 107 E3d 1261, 1267—69 (7th Cir, 1997).

See Outlineat III.E.2 and 3

Guideline Sentencing Update, vol. 9, no. 6, March 11, 1998 ¢ a publication of the Federal Judicial Center 3



Determining the Sentence
Consecutive or Concurrent Sentences

Eleventh Circuit holds that government cannot omit
relevant conduct to avoid concurrent sentences under
§5G1.3(b). Defendant stole cars and ran “chop shops” for
several years. In 1992 he was sentenced in state courtto 12
years for three car thefts. Two years later he pled guilty in
federal court to conspiracy to run a chop shop operation.
The presentence report, based on information supplied
by the government, calculated the offense level by using
all the cars involved in the chop shop conspiracy except
for the three involved in the state conviction. Because the
state thefts were thus not “fully taken into account in the
determination of the offense level for the instant offense,”
§5G1.3(b), the sentencing court exercised its discretion
under §5G1.3(c) to make the federal sentence consecu-
tive to the undischarged state sentence. Defendant ap-
pealed, arguing that the state thefts were relevant con-
duct requiring application of §5G1.3(b), and that the
government omitted them because their inclusion would
not have increased his sentence (his guideline range was
100-125 months, but the statutory maximum for his of-
fense of conviction was only 60 months).

The appellate court agreed, concluding that “the Gov-
ernment deliberately refrained from portraying [the state
thefts] as relevant conduct for one reason—to manipu-
late the application of the guidelines so that his federal
sentence would run consecutively to the state sentences.”

Such manipulation is “contrary to both the letter and
spirit of the guidelines. First, section 1B1.3 states that a
defendant’s offense level ‘shall be determined on the ba-
sis of " all relevant conduct. U.S.S.G. § 1B1.3(a) (emphasis
added)....Second, the guidelines were written to prevent
the Government from manipulating indictments and
prosecutions to increase artificially a defendant’s sen-
tence or sentences for the same criminal conduct.” More-
over, deliberately omitting relevant conduct would vio-
late the guidelines’ “real offense” sentencing approach.
“We therefore conclude that when a defendant is serving
an undischarged sentence resulting from conduct that is
required to be considered in a subsequent sentencing
proceeding as relevant conduct pursuant to section
1B1.3,section 5G1.3(b) provides that the subsequent sen-
tence should run concurrently to the undischarged sen-
tence.”

Because defendant’s state thefts were, in fact, conduct
relevant to the federal offense of conviction, they should
have been “fully taken into account” in setting the offense
level. “[TThedistrict court consequently erred in conclud-
ing that section 5G1.3(b) does not require the instant
sentence to run concurrently to the state sentences.”
However, the court noted that, even though §5G1.3(b)
requires concurrent sentences, the district court retains
discretion to consider an upward departure on remand.

U.S.v. Fuentes, 107 E3d 1515, 1521-27 (11th Cir. 1997).

See Outline generally at VA.3
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Offense Conduct

Mandatory Minimums and Other Issues

Seventh Circuit holds that defendant may receive
§2D1.1(b)(6) reduction even if §3E1.1 reduction is de-
nied. Under USSG § 2D1.1(b)(6) (formerly§ 2D1.1(b)(4)),
drug defendants whose offense level is 26 or above can
qualify foratwo-levelreductionif they satisfy the require-
ments of subdivisions (1)-(5) of the “safety valve” provi-
sion, § 5C1.2. In this case, the district court denied defen-
dant an acceptance of responsibility reduction because
hehadfailed to appear for his pleahearing, finally turning
himselfin seven months later, and did not fully admit his
criminal conduct until the sentencing hearing. However,
because defendant did finally admit his conduct, the
court concluded that he met the requirements of §5C1.2
and thereby qualified for the two-level reduction under
§2D1.1(b)(6). Defendant appealed, claiming it was in-
consistent to deny the §3E1.1 reduction while granting
the §2D1.1(b)(6) reduction.

The appellate court affirmed. Subdivision (5) of § 5C1.2
requires that, “not later than the time of the sentencing
hearing, the defendant has truthfully provided to the
Government all information and evidence the defendant
has concerning the offense.” “Section 5C1.2(5) in one
respect demands more of an effort from the defendant
than§3E1.1(a),...butinotherrespects maydemand]less.
Under §5C1.2(5), the defendantis required to provide the
necessary information ‘not later than the time of the
sentencing hearing.’ U.S.S.G. § 5C1.2(5). In contrast, the
commentary to §3E1.1 advises the district court that it
may consider whether the defendant provided informa-
tion in a timely manner. . . . Likewise, the commentary to
§3E1.1 points to prompt and voluntary surrender and
voluntary termination of criminal conduct as factors for
consideration, while neither the text nor commentary for
§5C1.2 highlights such factors. Assuming that the district
court in Webb’s case appropriately awarded a §5C1.2
reduction, it was nevertheless permitted to refuse a
§3E1.1(a) reduction.”

U.S.v.Webb, 110E3d 444,447-48 (7th Cir. 1997). Cf. U.S.
v. Mertilus, 111 E3d 870, 874 (11th Cir. 1997) (per curiam)
(remanded: although § 2D1.1(b)(6) uses the factorslisted
in § 5C1.2, the two sections operate independently and it
waserrornotto consider§2D1.1(b)(6) reductionbecause
offense of conviction is not listed in § 5C1.2 as eligible for
safety valve). Seealso U.S. v. Osei, 107 E3d 101, 102-05 (2d
Cir. 1997) [9 GSU #6].

To be included in Outline at 11.A.3; see also V.E2

Determining the Sentence

Safety Valve Provision

Sixth Circuit holds that safety valve may be applied to
defendant whose appeal was pending on provision’s
date of enactment. Defendant was originally sentenced
in 1991 to 121 months on an LSD charge. On appeal, the
appellate court remanded for clarification of a plea with-
drawal issue, and the district court imposed the same
sentence on remand. After a Nov. 1993 amendment
changed the guideline for calculation of LSD amounts,
defendant filed a motion for sentence modification un-
der 18 U.S.C. §3582(c). Although the district court
granted her motion, it held that she was still subject to a
10-year mandatory minimum sentence and imposed a
modified sentence of 120 months. One month after this
sentence, on Sept. 23, 1994, the safety valve statute took
effect, 18 U.S.C. §3553(f); USSG §5C1.2. Defendant ap-
pealed her sentence, claiming she should be resentenced
under the safety valve provision.

“The question before us is whether § 3553(f) of the
safety valve statute should be applied to cases pending
on appeal when it was enacted. This subsection applies
‘to all sentences imposed on or after’ [10 days after] the
date of enactment . . . . The statute’s language does not
address the question of its application to cases pending
on appeal. The statute’s purpose statement, however,
suggests that it should receive broad application and
should applyto cases pending on appeal when the statute
was enacted.”

“Acaseisnotyetfinalwhenitis pendingon appeal. The
initial sentence has not been finally ‘imposed’ within the
meaning of the safety valve statute because it is the func-
tion of the appellate court to make it final after review or
see that the sentence is changed if in error. When a sen-
tence is modified under 18 U.S.C. § 3582(c) (2), the courts
are required to consider the factors that are set outin 18
U.S.C.§3553(a). . . . The consideration of these factors is
consistent with the application of the safety valve statute.
Therefore, §3553(a) authorizes consideration of the
safety valve statute when a defendant is otherwise prop-
erly resentenced under § 3582(c)(2).”

The court also concluded that its holding is consistent
with §§ 3553 (a) and 3582(b) (2)-(3), “which indicate thata
sentence is not final if it can be appealed and modified
pursuant to 18 U.S.C. § 3742. Similarly, § 3582(b)(1) indi-
cates that a sentence is not final if it can be modified
pursuantto 18 U.S.C.§3582(c).In each of these situations
resentencing is possible because of an exception to the
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general rule that the initial sentence was final. Each situ-
ationraises the possibility thatresentencing will lower the
defendant’s unrestricted guideline range below the statu-
tory minimum, thus making consideration of the safety
valve relevant. Therefore, we hold that appellate courts
may take the safety valve statute into account in pending
sentencing cases and that district courts may consider
the safety valve statute when a case is remanded under
§3742 or §3582(c), the Sentencing Guidelines or other
relevant standards providing for the revision of sen-
tences.”

U.S. v.Clark, 110 E3d 15, 17-18 (6th Cir. 1997). See also
U.S. v. Mihm, 134 E3d 1353, 1355 (8th Cir. 1998) (“[T]he
§3553(f) safety valve is a general sentencing consider-
ation that the district court must take into account in
exercising its present discretion to resentence under
§3582(c)(2). ... [TThe grant of §3582(c) (2) relief to Mihm
is a distinct sentencing exercise, one that results in a
sentence ‘imposed on or after’ September 23, 1994. Thus,
there is no retroactivity bar to applying § 3553(f) in these
circumstances.”). Contra U.S. v. Stockdale, 129 E3d 1066,
1068 (9th Cir. 1997) (“A person whose sentence is reduced
pursuant to the change in the weight equivalencies is not
entitled to retroactive application of the safety valve stat-
ute, whether his original sentence was pursuant to a
guideline range or the statutory minimum. Both the lan-
guage of the applicable provisions and their purposes
require this result.”) (note: order was amended on denial
ofrehearing and rehearing en banc, April 20, 1998); U.S. v.
Torres, 99 E3d 360, 362—63 (10th Cir. 1996) (do notapply to
defendant originally sentenced in 1993 who was resen-
tenced under §3582(c) after retroactive amendment
changed guideline calculation of marijuana plants).

See Outlineat V.E1

Ninth Circuit holds thatadverse juryfinding does not
preclude safety valve reduction. Defendant claimed to
have no knowledge that a suitcase he had been asked to
transport contained heroin. However, the jury found him
guilty of possession of heroin with intent to distribute and
ofimportation of heroin. At sentencing, the district court
found that defendant had told the government every-
thing he knew about the offenses and reduced his sen-
tence under the safety valve provision, § 3553(f); § 5C1.2.
The government argued that, because knowledge of the
drugs is an element of the convicted offenses, the jury’s
guilty verdict precludes a finding that defendant “truth-
fully provided” information as required under
§3553(f)(5); § 5C1.2(5).

The appellate court affirmed the sentence, holding
that recent Supreme Court cases make it clear that sen-
tencing findings do not have to agree with a jury verdict.
In Koon v. U.S., 116 S. Ct. 2035 (1996), “the Supreme Court
made it clear that courts may not define facts relevant to
sentencing beyond those identified in the guidelines,”

and “reflect[ed] the long-standing tradition that sentenc-
ingis the province of the judge, not the jury. . .. Inlight of
the Court’s decision in Koon, we have no difficultyholding
that a district court may reconsider facts necessary to the
jury verdict in determining whether to apply the safety
valve provision of the guidelines.”

The court found further supportin U.S. v. Watts, 117 S.
Ct.633 (1997), which held that “ajury’s verdict of acquittal
does not prevent the sentencing court from considering
conduct underlying the acquitted charge.” In reversing
Ninth Circuit precedent, the Court also stated that “the
jury cannot be said to have ‘necessarily rejected’ any facts
when itreturns a general verdict of not guilty.” The appel-
late court thus held that, “[c]onsistent with the language
of §3553(f) and the different roles involved when deter-
mining guilt and imposing sentence, . . . the safety valve
requires a separate judicial determination of compliance
which need not be consistent with a jury’s findings.”
Because the district court’s conclusion here was not
clearly erroneous, the sentence was affirmed.

U.S. v. Sherpa, 110 E3d 656, 661-62 (9th Cir. 1996)
(amending 97 E3d 1239).

See Outline generally at V.E2

Supervised Release

Sixth Circuit holds that period of supervised release
may be tolled while defendant is out of country after
deportation. In 1992 defendant pled guilty to immigra-
tion fraud. He was sentenced to three months of impris-
onment to be followed by two years of supervised release.
As special conditions of supervised release, defendant
was to agree to voluntary deportation, was not to reenter
the United States without written permission of the Attor-
ney General, and, ifallowed toreenter, would report to the
nearest probation office so that his period of supervised
release “shall be resumed.” Defendant served his sen-
tence and was deported. Within a year he returned to the
United States illegally and was eventually arrested in
1996. The original district court revoked defendant’s su-
pervised release and sentenced him to 24 months in
prison, rejecting defendant’s arguments that the court
had no authorityto toll his period of release and therefore
that period had expired in 1995.

The appellate court affirmed the revocation and sen-
tence, concluding that tolling a period of supervised re-
lease is allowed under the “broad discretion to fashion
appropriate conditions of supervised release” granted to
district courts under USSG §5D1.3 and 18 U.S.C.
§3583(d). “We think that the tolling order met the speci-
fied criteria [in §5D1.3]. Mr.Isonghad repeatedlyviolated
immigrationlaws, and he had flagrantly violated his origi-
nal sentence within months ofits entry. Given his demon-
strated disrespectfor thelaw, it seems to us that the tolling
order was an appropriate penological measure, designed
to ensure that the defendant would be subject to supervi-
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sion if and when he returned to the United States. The
tolling order was also appropriate from a deterrence
standpoint. It is unlikely that Mr. Isong could have been
supervised after his deportation to Nigeria. Supervised
release without supervision is not much of a deterrent to
further criminal conduct.”

The court also rejected defendant’s argument that,
because 18 U.S.C. § 3624(e) specifically provides for toll-
ingaperiod of supervised release ifa defendant is impris-
oned for another crime for 30 days or more, thelack ofany
comparable tolling provision for a deported defendant
impliedlyforbids such an order. The argument “is blunted
here by the rest of the statutory scheme. When deporta-
tion is part of a defendant’s sentence, the deportation
normally occurs upon the end of any term of imprison-
ment. An unserved period of supervised release does not
defer deportation. 8 U.S.C. § 1252(h). In most instances,
supervised release of a defendant who is outside the
United States would be essentially meaningless. It seems
to us that a tolling order is an appropriate way to make
supervised release meaningful for defendants who are
going to be deported. This circumstance, coupled with
the district court’s discretion to set appropriate condi-
tions of supervised release. . ., is sufficient to counter any
negative implication that might otherwise stem from 18
U.S.C. §3624(e).”

U.S. v. Isong, 111 E3d 428, 429-31 (7th Cir. 1997)
(Moore, J., dissented). See also U.S. v. (Mary) Isong, 111
E3d 41, 42 (6th Cir. 1997) (affirming condition of super-
vised release that defendant remain under supervision
for three years, not including any time she is not in the
country if she is deported).

See Outline generally at V.C

First Circuit holds that supervised release begins on
date of actual release from prison, not date prisoner
would have been released had he not been convicted of
charge that was later dismissed. Defendant was sen-
tencedin 1991 to two concurrent terms of 21 monthseach
plus a consecutive term of 60 months for a third count of
using a firearm during a drug offense, 18 U.S.C. §924(c).
He also received concurrent supervised release terms of
three and five years on the first two counts. In early 1996,
defendant filed a motion under 28 U.S.C. § 2255 seeking
to have his §924(c) conviction vacated on the basis of
Baileyv.U.S.,116S.Ct.501 (1995). Hismotion was granted
and the conviction and sentence were vacated and the
count was dismissed. Because the remaining valid sen-
tences had long been completed, the court ordered
defendant’s immediate release and commencement of
the terms of supervised release. Defendant appealed,
arguing that his supervised release terms should be re-
duced by the time he was imprisoned (approximately 39
months) beyond the date the two valid sentences would
have ended. Alternatively, he requested that the super-

vised release terms be eliminated altogether to compen-
sate him for the deprivation of freedom that resulted from
the vacated conviction and sentence.

The courtrejected defendant’s arguments, and specifi-
cally disagreed with the rationale of U.S. v. Blake, 88 E3d
824, 825-26 (9th Cir. 1996) (when retroactive guideline
amendmentreduces prison termto less than time served,
term of supervised release begins on date defendant
should have beenreleased) [9 GSU#1]. Defendant’s argu-
ments are “contrary to the language of 18 U.S.C.
§ 3624[(e)],” which states that a “term of supervised re-
lease commences on the day the person is released from
imprisonment” and “does not run during any period in
which the person is imprisoned in connection with a
conviction for a Federal, State, or local crime.” Defendant
can reasonably argue that, because he should have been
released from prison in late 1992 and his term of release
begun at that time, he should be given credit for his excess
prison time by reducing his time on release. However,
“[tIhe fact remains that § 3624(e) ties the beginning of a
term of supervised release to release from imprisonment.
It forbids the running of the term of supervised release
during any period in which the person is imprisoned.
Joseph was in prison at the time he now seeks to identify
as the beginning of his terms of supervised release and
was, under the plain language of § 3624(e), ineligible for
supervised release then. . . . [L]ike the Eighth Circuit in
[U.S. v. Douglas, 88 E3d 533, 534 (8th Cir. 1996)], we
believe that the language in § 3624(e) must be given its
plain and literal meaning.”

The court also found defendant’s arguments under-
mined by 18 U.S.C. §3583(e), under which “a defendant
can ask the district court to grant early termination of his
supervised release terms ‘in the interests of justice’ after
completing one full year of supervised release. . . . The
availability of this mechanism, which will enable Joseph
to argue whatever points of equity and fairness he thinks
persuasive to the district court, further persuades us not
toinvent some form of automatic credit or reduction here
to compensate for Joseph’s increased incarceration.”

U.S. v. Joseph, 109 E3d 34, 36-39 (1st Cir. 1997).

See Outline generally at V.C

Adjustments

Obstruction of Justice

Second Circuit examines when § 3C1.1 enhancement
may be given for perjury during a related state investi-
gation. Defendant was convicted of environmental
crimes. The district court found that, during a state inves-
tigationinto theillegal waste dumpinglater prosecuted in
federal court, defendant committed perjury. Concluding
that defendant was aware of the federal investigation at
thattime and thatitwas the motivation for his perjury, the
courtimposed a §3C1.1 enhancement for obstruction of

Guideline Sentencing Update, vol. 9, no. 7, April 28, 1998 ¢ a publication of the Federal Judicial Center 3



justice. Because “the connection between the two casesis
quite close,” the appellate court agreed that “here, perjury
in the [state] action could constitute obstruction of jus-
tice in the instant federal offense.”

However, the court concluded that the district court
did not make adequate findings to show that defendant’s
perjury actually warranted enhancement. “[IIn order to
base a §3C1.1 enhancement upon the giving of perjured
testimony, a sentencing court must find that the defen-
dant 1) willfully 2) and materially 3) committed perjury,
whichis (a) theintentional (b) giving of false testimony (c)
as to a material matter.” The appellate court concluded
that the district court did not sufficiently address the
materiality elements. “We understand the materiality el-
ement to mean ordinarily that the intentional giving of
false testimony must be material fo the proceeding in
which it is given. In other words, Herzog can be found to
have committed perjuryinthe state proceedingonlyifthe
sentencing court finds that he intentionally gave false
testimony which was material o the state civil action.”

“This case presents an additional twist. Where, as here,
the enhancement is applied based upon perjury made
not in the instant judicial proceeding, but, rather, in a
related butseparate state action, we must assume thatthe
elementof materialitywhichisrequired by the Guidelines
(as opposed to thatrequired for a finding of perjury) must
refer to a finding that the false testimony is material zo the
instantaction.Justbecause perjured testimony is given in
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a related action, and simply because that testimony is
found to have been material to the related proceeding,
does not mean that the statements are material to the
instant proceeding. We believe that, even if the court finds
that Herzog’s statements constituted perjury because
they were material to the state proceeding, it must also
find that the perjury was material to the instant federal
offense before applying that state perjury as the basis for
a §3C1.1 enhancement of his federal sentence. We thus
hold that, when false testimony in a related but separate
judicial proceeding is raised as the basis for a §3C1.1
obstruction of justice enhancement, a sentencing court
may only apply the enhancement upon making specific
findings that the defendant intentionally gave false testi-
mony which was material to the proceeding in which it
was given, that the testimony was made willfully, i.e., with
the specific purpose of obstructing justice, and that the
testimony was material to the instant offense.”

“The sentencing court did not make findings with re-
spect to either aspect of materiality. Although [it] found
that the false state deposition was motivated by the in-
stant federal offense, motivation alone does not equate to
materiality. We therefore vacate Herzog’s sentence and
remand for additional findings.”

U.S.v. Zagari, 111 E3d 307, 328-29 (2d Cir. 1997).

See Outline at I111.C.4 (State offenses)
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Offense Conduct

Drug Quantity

Supreme Court affirms that, under the Guidelines, the
sentencing court determines whether offense involved
cocaine or crack when jury verdict allows for either.
Defendants were charged with conspiring to possess with
intent to distribute mixtures containing cocaine and co-
caine base (crack), 21 U.S.C. §§ 841, 846. The jury was
instructed that the government must prove that the con-
spiracy involved cocaine or cocaine base, and it returned
a general verdict of guilty. The district court imposed
sentences based on both cocaine and cocaine base.

On appeal, defendants argued that, because the jury
returned a verdict based on cocaine orcocaine base, their
sentences could only be based on cocaine, which would
result in shorter sentences. The appellate court rejected
that argument, finding that the Sentencing Guidelines
require the sentencing judge, not the jury, to determine
the kind and amount of drugs involved in a conspiracy.
U.S. v. Edwards, 105 E3d 1179, 1180-81 (7th Cir. 1997).

The Supreme Court affirmed, agreeing “that in the
circumstances of this case the judge was authorized to
determine for sentencing purposes whether crack, as
wellas cocaine, wasinvolved in the offense-related activi-
ties. The Sentencing Guidelines instruct the judge in a
case like this one to determine both the amount and the
kind of ‘controlled substances’ for which a defendant
should be held accountable—and then to impose a sen-
tence that varies depending upon amount and kind. . . .
Consequently, regardless of the jury’s actual, or assumed,
beliefs about the conspiracy, the Guidelines nonetheless
require the judge to determine whether the ‘controlled
substances’ at issue—and how much of those sub-
stances—consisted of cocaine, crack, or both.”

Nonetheless, “petitioners argue that the drug statutes,
as well as the Constitution, required the judge to assume
that the jury convicted them of a conspiracy involving
only cocaine. Petitioners misapprehend the significance
of this contention, however, for even if they are correct, it
would make no difference to their case. That is because
the Guidelinesinstruct a sentencingjudge to base a drug-
conspiracy offender’s sentence on the offender’s ‘relevant
conduct.” USSG §1B1.3. And ‘relevant conduct,’ in a case
like this, includes both conduct that constitutes the ‘of-
fense of conviction,’ id., §1B1.3(a)(1), and conduct thatis
‘part of the same course of conduct or common scheme
or plan as the offense of conviction,’ id., § 1B1.3(a)(2).
Thus, the sentencingjudge here would have had to deter-

mine the total amount of drugs, determine whether the
drugs consisted of cocaine, crack, orboth, and determine
the total amount of each—regardless of whether the
judge believed that petitioners’ crack-related conduct
was part of the ‘offense of conviction,” or the judge be-
lieved that it was ‘part of the same course of conduct, or
common scheme or plan.” The Guidelines sentencing
range—on either belief—is identical.” The Court added
that “petitioners’ statutory and constitutional claims
would make a difference if it were possible to argue, say,
that the sentences imposed exceeded the maximum that
the statutes permit for a cocaine-only conspiracy,” but
that was not the case here.

Edwards v. U.S., 118 S. Ct. 1475, 1477 (1998). See also
U.S. v. Lewis, 113 E3d 487, 490 (3d Cir. 1997) (instruction
thatjuryhadtofind thatdefendant distributed cocaine or
cocaine base to convict him of §841(a)(1) distribution
offense was not improper—district court determines
weight and identity of controlled substance for sentenc-
ing under § 841(b)).

To be included in Outlineat I11.A.3

Possession of Weapon by Drug Defendant

Ninth Circuit holds that §2D1.1(b)(1) should not be
applied if defendant was entrapped into possessing
weapon. Defendant pled guilty to cocaine distribution.
An informant made several purchases from defendant,
and one time traded a handgun for cocaine. When defen-
dant was arrested and his home searched, officers found
the gun along with cocaine and drug paraphernalia. Al-
though a charge of using or carrying a gun during a drug-
trafficking offense was dropped, the sentencing court
applied the two-level enhancement under § 2D1.1(b)(1)
for possessing a weapon during a drug-trafficking crime.
The court rejected defendant’s argument that he had
been entrapped into possessing the gun and that the
court should not apply § 2D1.1(b)(1) or, if it did, should
offset it by a two-level reduction for sentencing entrap-
ment.

The appellate court remanded, concluding that its
precedents hold that sentencing entrapment, if proved,
may warrant a downward departure or a refusal to apply
an enhancement. “We hold that if Parrilla was entrapped
into trading cocaine for a gun, then the doctrine of sen-
tencing entrapment precludes application of the two-
level gun enhancementunder § 2D1.1(b)(1). Our holding
restsupon the basic principle that a defendant’s sentence
should reflect ‘his predisposition, his capacity to commit
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the crime on his own, and the extent of his culpability.
Defendant bears the burden of proving sentencing en-
trapment by a preponderance of the evidence, and the
sentencing court must make “express factual findings” as
to whether defendant has met that burden. Here, the
court remanded because “nothing in the record shows
thatthedistrict court considered all therelevant evidence
or made the required findings to reject Parrilla’s sentenc-
ing entrapment claim, [and] the record is not sufficiently
developed to show whether the district court properly
applied the gun enhancement.”
U.S. v. Parrilla, 114 E3d 124, 127-28 (9th Cir. 1997).

To be included in Outline at I1.C.1.

D.C. Circuit examines sentencing liability for defen-
dant whose participation in conspiracy straddled his
eighteenthbirthday.Defendantwas11yearsold whenhe
first joined a large drug conspiracy. He turned 18 during
the course of the conspiracy, and was 19 when he was
indicted. In addition to his own conduct, the sentencing
courtheld defendantliable for the foreseeable conductin
furtherance of the conspiracy by his fellow conspirators
that occurred before he turned 18. Defendant argued,
first, thatasajuvenile he did not have therequisite capac-
ity to “join” a conspiracy, and second, that because “a
defendant’s relevant conduct does not include the con-
duct of members of a conspiracy prior to the defendant
joining the conspiracy,” USSG § 1B1.3, comment. (n.2)
(emphasis added), he should not be held liable for the
conduct of others before he turned 18.

The court acknowledged that, in some instances, fed-
eral juvenile delinquency law may limit a young defen-
dant’sliability for the conduct of others. “[I|n the case of a
defendant younger than twenty-one at the time of the
indictment who joined a conspiracy prior to reaching
eighteen, the government must either obtain a transfer of
the defendant to adult status or prove that the defendant
personally engaged in some affirmative act in further-
ance of the conspiracy after turning eighteen before the
court may attribute to him as relevant conduct drugs sold
by coconspirators before he reached age eighteen.”

The court affirmed the sentence because “there was
overwhelming evidence of post-eighteen action in fur-
therance of the conspiracy. . . . The adult conduct ratifies
the juvenile agreement to join the conspiracy and the
juvenile participation in the conspiracy. . . . Since [defen-
dant] was properly convicted in adult court of a con-
spiracy he joined as a juvenile but continued in after
eighteen, the Guidelines unambiguously permit the
court to consider his and his co-conspirator’s foreseeable
conduct ‘that occurred during the commission of the
[entire conspiracy] offense,’ . . . starting when he joined
the conspiracy at age eleven.”

U.S.v. Thomas, 114 E3d 228, 262-67 (D.C. Cir. 1997).

To be included in Outline at 1.I and I1.A.2

Criminal History
Career Offender

Fourth Circuit holds that post-offense reclassification
of prior violent felony to misdemeanor level does not
change its status under career offender provision. De-
fendantwas sentenced in 1996 as a career offender, partly
on the basis of a 1986 state conviction for “assault on a
woman,” which at the time carried a two-year maximum
sentence. In 1994 the state reclassified that offense as an
Al misdemeanor with a maximum sentence of 150 days.
As such, it would not have qualified as a crime of violence
as defined in § 4B1.2 at the time defendant was sen-
tenced, and he argued that he should not have been
sentenced as a career offender.

The appellate court disagreed and affirmed the sen-
tence. “The issue presented in the instant appeal appears
tobe one of firstimpression for the federal courts. Guided
by the language of the guideline and the accompanying
notes arejection of Johnson’s positionis dictated.” For the
“two prior felony conviction ” required for career offender
status, § 4B1.2(c)(2) provides that: “The date that a defen-
dantsustained a conviction shall be the date that the guilt
of the defendant has been established.” The court found
that defendant “sustained his conviction for assault on a
female in 1986. In 1986, assault on a female was punish-
able by a statutory maximum of 2 years. Thus, Johnson’s
assault conviction is properly considered a prior felony
conviction for guideline purposes.”

U.S. v. Johnson, 114 E3d 435, 445 (4th Cir. 1997).

To be included in Outline at IV.B.3

General Application Principles

Amendments

Eighth Circuit outlines procedure for district courts
when considering whether to apply retroactive amend-
ments following § 3582(c)(2) motion. Defendant was
sentenced in 1993 for a marijuana offense. Aftera § 5K1.1
departure, the district court departed well below the
guideline range but not below the 60-month statutory
minimum, despite a motion by the government under 18
U.S.C. §3553(e). After a Nov. 1995 amendment to the
Guidelines retroactively reduced the penalty for offenses
involving marijuana plants, defendant filed a motion to
reduce his sentence, 18 U.S.C. § 3582(c)(2). He argued
that his new sentencing range would be 57-71 months,
and that the substantial assistance departure should be
recalculated from this level.

The government argued against a reduction, claiming
that defendant had already benefited from a substantial
reduction, that it would not have moved for a reduction
below the statutory minimum if the amendment had
been in effect, and that defendant’s later escape from
prison undermined his value as a witness. The govern-
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ment also claimed that, because of the longer original
guideline range, it did not charge defendant with a
§ 924 (c) firearms violation or file notice of his status as a
repeat drug offender, which would have added to the
statutory minimum sentence. The district court, in a one-
line, handwritten ruling, denied defendant’s motion “for
the reasons set out in the [government’s] response.

The appellate court remanded for reconsideration.
Reading § 3582(c)(2) and USSG § 1B1.10(b) together, “a
district court [must] make two distinct determinations.
First, by substituting only the amended sentencing range
for the originally determined sentencing range, and leav-
ing all other previous factual decisions concerning par-
ticularized sentencing factors (e.g., role in the offense,
obstruction of justice, victim adjustments, more than
minimal planning, acceptance of responsibility, number
of plants, etc.) intact, the district court must determine
what sentence it would have imposed had the new sen-
tencing range been the range at the time of the original
sentencing. Second, havingmade the firstdetermination,
the district court must consider that determination to-
gether with the general sentencing considerations con-
tained in section 3553(a) and, in the exercise of its thus
informed discretion, decide whether or not to modify the
original sentence previously imposed. . . . The denial of
Wyatt’s motion for a sentence reduction, absent any indi-
cation that the district court considered what would have
been an appropriate sentence under the retroactive
amendment, constitutes an abuse of discretion.”

The court went on to consider which of the factors
raised by the government could properly be considered
onremand, such as “other charges the government might
have been able to file had it not entered the plea agree-
ment. While we agree that the district court should not
speculate about what charges the government chose not
to pursue, the district court is free to consider the com-
plete nature of the defendant’s crime pursuant to section
3553(a).” As for defendant’s escape, that may not be con-
sider in setting the amended guideline range, but “it is
appropriate for the district court to consider his escape as
relevant to the defendant’s nature and characteristics
when determining whether ultimately to grant the mo-
tion to modify his sentence.”

The court rejected defendant’s claim that the district
court was bound to honor it’s original decision to depart,
and to use the amended guideline range as its starting
point. “A discretionary decision to depart from the Guide-
lines range on the basis of substantial assistance made at
the original time of sentencing is not a ‘guideline applica-
tion decision’ that remains intact when the court consid-
ersthe new Guidelinerange. ... Thedistrict court’s discre-
tionary decision of whether to depart from the new
amended Guidelines range based upon Wyatt’s prior sub-
stantial assistance is not dictated or mandated by either
its prior decision to depart or by the extent of its prior

departure, because ‘the benefit accruing from a lowered
sentencing range is independent of any substantial-as-
sistance considerations.” . . . The district court retains
unfettered discretion to consider anew whether a depar-
ture from the new sentencing range is now warranted in
light of the defendant’s prior substantial assistance.”
U.S.v.Wyatt, 115E3d 606, 608-10 (8th Cir. 1997). Accord
U.S. v. Vautier, 140 E3d 1361, 1364-66 (11th Cir. 1998) (in
similar case, agreeing with Wyatton two-step inquiry and
thatdistrict court “has the discretion to decide whether to
re-applyadownward departure for substantial assistance
when considering what sentence the court would have
imposed under the amended guideline”). See also USSG
§1B1.10(b), comment. (n.3) (“[w]hen the original sen-
tence represented a downward departure, a comparable
reduction below the amended guideline range may be
appropriate”).
See Outlineat I.E

Departures

Mitigating Circumstances

First Circuit holds that agreeing to be deported did not
warrant downward departure. Defendant pled guilty to
unlawful reentry following deportation and the govern-
ment “agreed to recommend a downward departure un-
der U.S.S.G. § 5K2.0 in return for a stipulation of alienage
and deportability following his release from prison, as
well aswaivers of any deportation hearing and any appeal
from the deportation order.” The offer was in line with a
1995 memorandum from the Attorney General that au-
thorized U.S. attorneys to recommend departure under
these circumstances. The district court rejected the de-
parture, holding that it did not have authority under the
Guidelines to do so.

The appellate court agreed, holding that a stipulation
to deportation was neither a mitigating circumstance “of
a kind” not considered by the Sentencing Commission
nor mitigation “to a degree” not contemplated by the
Commission. “[W]e think it is quite clear that the Com-
mission would have considered that an alien defendant,
particularly one convicted of unlawful reentry subse-
quent to deportation for an aggravated felony, almost
certainly would be deported again. . . . Furthermore, we
believe it would be farfetched to suppose that the Com-
mission overlooked the central reality that in all likeli-
hood deportation would occur by normal operation of
law as a matter of course—irrespective of the alien
defendant’s consent—following a conviction for illegal
reentry subsequent to deportation for an aggravated
felony.”

The court also cited statistics showing that, on average,
over amillionillegal aliens are expelled from the U.S. each
year and that approximately 97% accept a voluntary de-
parture procedure. “These analogous data indicate that
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an alien criminal defendant with no plausible basis for
contesting deportation—particularly one convicted of
illegal reentry subsequent to deportation for an aggra-
vated felony—does not meet the atypicality requirement
for a section 5K2.0 departure simply by relying upon
whatever administrative convenience presumably may
result from a stipulated deportation. . . . We therefore
conclude that the Sentencing Commission was fully cog-
nizant that virtually all alien criminal defendants, con-
victed under 8 U.S.C. § 1326(a) and sentenced pursuant
to U.S.S.G. § 2L1.2, would be subjected to deportation
and that many undoubtedly would stipulate to deporta-
tion. Accordingly, we hold, at least in the absence of a
colorable, nonfrivolous defense to deportation, that the
proffered ground for departure under U.S.S.G. § 5K2.0
does not constitute a mitigating circumstance of a kind
not adequately considered by the Commission.”

On the second possible departure rationale, the court
stated that “[a] mitigating circumstance is present to a
degree not contemplated by the Commission only if it is
portentous enough to make the case meaningfully atypi-
cal. . . . Absent some mitigating circumstance not sug-
gested here, no substantial atypicality is demonstrated
where an alien defendant simply stipulates to deporta-
tion and no nonfrivolous defense to deportation is dis-
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cernible.” And because no specific facts were alleged that
this particular defendant’s stipulation was atypical, “the
parties essentially are left with their implicit contention
that any stipulated deportation constitutes an extraordi-
nary mitigating circumstance, for no other reason than
that it bears the government’s endorsement and dis-
penses with an administrative hearing. However, were
downward departures permitted simply on the
conclusory representations in the Memorandum, with-
out regard to whether the alien defendant has a
nonfrivolous defense to deportation, individualized
guideline sentencing indeed could be undermined by
what the district court aptly termed a ‘shadow guideline’
thatwould erode the prescribed [base offenselevel] inany
alien-criminal defendant’s case to which the government
chose to apply the Memorandum, simpliciter.”

U.S. v. Clase-Espinal, 115 E3d 1054, 105660 (1st Cir.
1997). Cf. U.S. v. Young, No. 97-1455 (2d Cir. May 12, 1998)
(Keenan, Dist. ].) (reversed: improper to give departure to
recently naturalized U.S. citizen defendant—who could
not be deported—on ground that had he not been natu-
ralized, he might have received departure for agreeing to
be deported).

See Outlineat VI.C.5.b



